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Albemarle County Planning Commission 
May 22, 2018 

 
The Albemarle County Planning Commission held a public hearing on Tuesday, May 22, 2018, at 6:00 
p.m., at the County Office Building, Lane Auditorium, Second Floor, 401 McIntire Road, Charlottesville, 
Virginia.  
  
Members attending were Tim Keller, Chair; Julian Bivins, Pam Riley, Vice-Chair; Jennie More, Daphne 
Spain, Bruce Dotson and Bill Palmer, UVA representative.  Absent was Karen Firehock.  
 
Other officials present were Megan Nedostup, Principal Planner; Amelia McCulley, Director of 
Zoning/Zoning Administrator; Kevin McDermott, Transportation Planner; Elaine Echols, Chief of Planning; 
Andrew Gast-Bray, Assistant Director of Community Development/Director of Planning; Sharon Taylor, 
Clerk to Planning Commission and John Blair, Deputy County Attorney.   
 

Call to Order and Establish Quorum 
 
Mr. Keller, Chair, called the regular meeting to order at 6:00 p.m. and established a quorum.  
 

From the Public:  Matters Not Listed for Public Hearing on the Agenda 
 
Mr. Keller invited comment from the public on other matters not listed on the agenda. Hearing none, Mr. 
Keller said the meeting would move to the next item. 
 
 Consent Agenda 
 
Approval of Minutes: March 20, 2018 

  
Mr. Keller asked if anyone wants to pull an item from the consent agenda for discussion.  Hearing none, 
he asked for a motion to accept the consent agenda. 
 
Mr. Bivins moved and Mr. Dotson seconded to approve the consent agenda, which was unanimously 
approved by a vote of 6:0.  (Firehock absent) 
 
The meeting moved to the next agenda item. 
 

Public Hearing Items 
 
SP-2018-00001 Keswick Hall and Golf Club 
MAGISTERIAL DISTRICT: Rivanna 
TAX MAP/PARCEL(S): 080000000008Z0; 080000000060A0; 08000000000900 
LOCATION: 3733 Keswick Road 
PROPOSAL: Amend previously approved SP200800042 to relocate and expand the spa and fitness 
center, add a pool bar, expand the energy plant, add a new maintenance and laundry building, relocate 
the existing restaurant in a stand alone building, and add a wing to the existing inn for 38 additional rooms 
(a total of 86 rooms). In addition, site changes to parking and circulation are proposed. 
PETITION: Clubs and Lodges; Swim, Golf, Tennis or similar Athletic Facilities; Restaurants, Taverns and 
Inns under Section 10.2.2 of the zoning ordinance by special use permit on approximately 174 acres.   
ZONING: RA Rural Areas-agricultural, forestal, and fishery uses; residential density (0.5 unit/acre in 
development lots) 
OVERLAY DISTRICT(S):  Entrance Corridor, Flood Hazard 
COMPREHENSIVE PLAN:  Rural Area – preserve and protect agricultural, forestal, open space, and 
natural, historic and scenic resources; residential (0.5 unit/ acre in development lots)  
POTENTIALLY IN MONTICELLO VIEWSHED:  Yes 
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Megan Nedostup presented a PowerPoint presentation to summarize the staff report for SP-2018-00001 
Keswick Hall and Golf Course for the Commission’s consideration.   

This is an amendment special use permit for Keswick Hall and Golf Course.  In an overview on a 
vicinity map she pointed out the property location and Interstate 64, Louisa Road, Black Cat Road 
on the east side, the Inn, the Golf Club and the buildings that exist in an aerial view as well.  
Keswick Hall has a long history and built and used as a hunt club and resort prior to the Keswick 
Estate Subdivision.  In 1978, a special use permit was approved for the Inn and accessory uses 
for swimming pools and tennis courts. In 1985, a special use permit for residential lots and at that 
time a central system for water and sewer were both approved.  In 1986, a special use permit 
was approved for the golf course.  Then in 1993/1995, special user permits were approved for 
additional subdivision lots.  In 2000 a zoning text amendment was approved to allow the inn to 
expand and along with that during that same year the special use permit was approved to allow 
the expansion of the to a total of 123 rooms.  At that time a condition of the special use permit for 
phased transportation improvements a right turn and left turn taper were conditioned and 
approved with that special use permit.  Then in 2008, an amendment to that special use permit 
was approved to modify the phases and allow the spa to be open to the public; a total of 123 
rooms with 48 existing; 23 in the first phase and 52 in the second phase and so the same 
transportation improvements remained with that second phase at the 75th room. 

 
The next slide shows a plat of Keswick Estate that gives you an idea of the subdivision and where 
the Inn is located in relationship to the subdivision.  The Inn does have an access through a gate 
at Black Cat Road as well. 
 
DETAILS OF THE PROPOSAL: 
The applicant is proposing to amend SP-2008-42 to allow for the following changes:  
• Reduce the maximum number of rooms from 123 built in two phases to 86 total in a single 

phase; 
• Move the freestanding spa and fitness center including eight new treatment rooms which will 

be open to the public to a different location on the site – it is actually four additional since 
there are four existing treatment rooms;  

• Replace an area shown for cottages with a new wing for rooms to the inn; 
• Replace the existing Fossett’s restaurant with lobby and conference space; 
• Replace the existing Fossett’s with the same number of seats (165) including a bar and 

outdoor seating in a new building adjacent to the clubhouse; 
• Move the maintenance/laundry building to different location on the site; 
• Realign the parking and circulation including a new service entry off Keswick Road near the 

energy plant; and 
• Remove the requirement for traffic improvements at Route 22 and Route 744, which are 

currently required with the construction of the 75th room. 
 

Just to walk you through the previously approved plans, SP-2000 to orient you she pointed out 
Keswick Road, Club Drive and the existing Inn and Clubhouse.  In 2000, there was phase 1 with 
a wing with 28 rooms and phase 2 had cottages around the property with 47 rooms.  In 2008, the 
plan was amended to remove the wing, phase 1 included six separate buildings that would have 
23 rooms, and phase 2 would be cottages with 52 rooms.   
 
The next slide is the concept plan for the their proposal they are going back a little to the 2000 
plan where the additional 38 rooms are going to be located in a wing; the new Fossett’s separate 
building is shown as #3; a pool bar that was actually approved with prior special use permits will 
be located in the greenish blue area; the energy plant expansion location; spa and fitness center 
location in #8 and the laundry and maintenance facility in #11. The next slide is an illustrative plan 
showing how the buildings may develop on the site.  She pointed out the wing off the existing Inn, 
the Fossett’s Restaurant, energy plan, spa and fitness center and the laundry and maintenance 
facility.    
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In the staff report, there are two important impacts that occur with the proposal the water and 
sewer and the traffic.  As a rule public water and sewer is not provided in the rural areas and the 
expectation is that new uses should not create a need for public water, sewer or a central system.  
In this year starting in 1985 and then again in 1992 Keswick Estate received approval for a 
central water and sewer system sufficient to serve both the existing 48-room Inn and the 124 
residential lots.  An updated water and sewer study was submitted and the report showed that 
there would not be sufficient capacity for both the Inn and residential lots at full build-out.  The 
applicant offered to install the improvements necessary to allow for the Inn and residential build-
out to occur including a new well, a storage tank and pump.  Because the approvals have been 
previously given with prior special use permits that allow for both residential and Inn use staff is 
recommending conditions that address these two items. The items are the Inn must be limited to 
the existing permitted capacity as expansion of this system is not permitted for an Inn and 
restaurant use in the rural areas under the section of the Zoning Ordinance and any expansion of 
the system must be for the residential uses only.  This limitation is seen in condition #3 in the staff 
report and triggers before any certificate of occupancy are given for the new rooms and the Inn 
we need to have the approved plans from the Department of Health, Fire Rescue and Board for 
the installation of those systems.  The triggers for when those improvements are to be made are 
recommended in conditions #4 and #5 of the staff report. The new well will require expansion of 
the central system, which the Board of Supervisors will need to approve later, and we have not 
received a request at this time. 
 
The second impact of the proposal is for the traffic, specifically as it relates to additional traffic 
being added to the intersection of Route 22, Louisa Road and Route 744 Hunt Club Road.  A 
brief summary as this condition for the transportation improvements is an existing condition for 
which the current owner purchased the property knowing that these improvements would be 
required.  This condition has been in existence since the special use permit in 2000.  We do 
recognize that due to the additional legal information, the Inn may not be responsible for the 
entire cost of the improvements; however, there is an existing safety issue at the intersection and 
the proposal is exacerbating the problem by adding traffic to the intersection. Lastly, there is no 
solution currently to mitigate the impact and due to the applicant’s tight timeline in analysis and 
discussion regarding our portion we have not had time to explore. 

 
Ms. Nedostup said again she would like to point out the intersection on the map and photos and that 
Kevin McDermott, transportation planner, is going to come up and talk in more detail about the traffic. 
 
Kevin McDermott, Transportation Planner, said he wanted to give a little more detail on what we were 
looking at when we were evaluating the traffic impacts related to this proposal. First, we looked at the 
safety problem at Louisa Road that was identified by the Department of Transportation primarily through 
its presence on what they referred to as the potential for safety improvements list. He said this list 
evaluates all the public road intersections in the nine counties and City of Charlottesville that are within 
the VDOT Culpeper District. He said it looks at those through normalizing factors such as the traffic 
volumes on the road, the type of intersection, the type of road and then looks to see if there is higher than 
average crash rate going on there. As a result, this intersection did fall within that PSI list.   We also went 
back to the Department of Transportation and they took a second look at this, the District Engineer, and 
our Resident Engineer both looked at it and confirmed that there is an identified safety issue occurring 
there at that intersection.  He said you see the crashes and he had the seven-year total of crashes there.  
He pointed out that the 2011 and 2012 we did not have the full reports for but we checked everyone to 
make sure it was occurring at the intersection and likely was a rear end collision for waiting for someone 
to turn there.  Therefore, if you go through the descriptions of all of these crashes it is attributed to turning 
movements and it is the turning movements at that intersection that are causing this safety issue.   
 
Mr. McDermott said the traffic analysis that was conducted by the applicant performed capacity and turn 
lane warrant analysis based on the cuing that was expected to occur if this proposal went forward.  They 
evaluated the peak hour travel and peak hour turning movements on the road and found that minor 
cueing would occur if it was approaching the threshold where we would require turn lanes but it did not 
cross that threshold.  Although he wants to point out that warrants can be met also through safety issues 
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just like when we look at if we are going to put a traffic signal in we would not just look at the number of 
vehicles making turns we look at safety issues and see if a traffic signal could address that traffic issue.  
Therefore, we want to look at the safety issue at this intersection as well.  He would way that poor 
operations can lead can lead to safety concerns but it is not always the case sometimes safety issues can 
result outside of that.  Of the ten crashes that occurred out there over that seven-year period not a single 
one actually occurred during the peak hour travel so our evaluation of this wanted to look at the entire 
day’s movements at that intersection so how many turns occurred throughout the day.   The proposed 
use in a resort is not really a peak hour generator they tend to generate their higher traffic off peak hours 
so it would make sense that during the peak hour they probably would not meet the warrants for turn 
lanes.   
 
Mr. McDermott said the peak hour was the only thing that was provided within the report and so we did 
pull that up to take a look and see what percentage of peak hour turning movements would occur with this 
proposal.  You can see the first column is the background traffic and projected growth over two years and 
we expect 18 turned in the a.m. peak hour and that is combing the left and right turns at all movements 
there.  So 18 in the a.m. and 28 in the p.m. peak hour and the projected site generated trips would be 10 
in the a.m. and 10 in the p.m. total movements.  Therefore, that results in a 56% increase in turning 
movements at that intersection in the a.m. of 56 in the p.m.  Once again, we think it is probably 
generating a higher percentage of traffic off peak but it is just to give you an idea as to where they sit on 
that forward.  The traffic did provide the estimated daily trips generated by the new uses and the 
directional distributions.  Therefore, you can see that they are expecting 25% trips come to and from the 
north on Louisa Road, 45% from south on Louisa Road and 30% from east on Black Cat Road.  The ADT 
numbers that were evaluated in this TIA, which is the average daily traffic, shows the hotel would 
generate about 310 trips and the spa about 80 trips.  The 80 trips was an estimate that we came up with 
because the ITE tables do not provide spa as a use.  Therefore, that totals about 390 new trips generated 
by the hotel.  He said looking at the 25% and 45% that are coming from Louisa Road, which would mean 
that we are looking at approximately 273 new trips added to that turning movement per day.  We believe 
that the additional turning movements would result in increase in the likelihood of crashes.  So the 
Department of Transportation and in the County’s analysis we would recommend that the mitigation for 
that increase would be construction of a left turn lane or a right taper.  He said he would be available for 
questions.  
 
Ms. Nedostup said to summarize our conclusions that are factors unfavorable that the applicant wishes to 
remove that existing condition requiring the road improvements for Route 22 and Route 744, which has a 
history of crashes.  Again, the condition for the transportation improvement is an existing condition, there 
is an existing safety issue at this intersection and the proposal is exacerbating the issue by adding traffic, 
and currently we do not have a solution to mitigate this impact.  She said number #2 even though 
previously approved it has become clear that additional water sewer capacity is needed, which is not in 
keeping with the recommendations in the rural area of the Comprehensive Plan and the remedy would 
require expansion.  Number #3, the commercial use does not promote the agricultural and forestall 
policies of the Comprehensive Plan.  Number #4, the plan shows disturbance of critical slopes, a waiver 
has not been requested to date, and minor changes to the concept plan need to be made.  Therefore, at 
this time staff cannot recommend approval of the special use permit. 
 
Mr. Keller invited questions from the Commission for staff.  Hearing none, he opened the public hearing 
and invited the   
 
Mr. Keller invited further questions for staff.  Hearing none, Mr. Keller opened the public hearing and 
asked the applicant to come forward. 
 
Valerie Long, with the law firm of Williams Mullen, said we are here representing the applicants and the 
owners of the property tonight Historic Hotels of Albemarle and Keswick Club, LLC the principles of which 
are Robert and Molly who are here tonight.  We also have just about everyone from our project team 
including the architects from the firm of Hart Howardton and all of our engineers who have been looking 
at the civil engineering, the traffic issues and the water system.  We also have my colleague Ashley 
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Davies, our land use planner, so hopefully between all of us we can address any questions that you may 
have or any issues that may come up. 
 
Ms. Long said staff indicated the issue the history of the approvals in the past and she would go over 
those very briefly as well but she also wanted to show more of the images that we have.  She presented a 
PowerPoint presentation and noted in the summary of this special use permit request that the project 
already has approvals to expand the same number of rooms that are proposed.  She said the real only 
difference is we are requesting permission to shift the location of the new wing of rooms to a different 
location, which is the same location that was approved with the 2000 special use permit, relocate the 
existing Fawcett’s Restaurant from inside the hotel to a space between the pool and the club and to 
increase the spa facility from 4 rooms to 8 in a new location.  She pointed out it is actually already 
permitted to be 13 rooms. 
 
Ms. Long said that Keswick has a storied history and has been evolving over many years.  She said the 
property was built in 1912 and it has been a country club since 1948 and a golf course since the fifties.  In 
the slides, it shows when the property was purchased by Sir Ashley and it was in a severe state of 
disrepair and significantly deteriorated.  They purchased it and turned it into a hotel that was later 
expanded; Orient Express owned and operated it for many years and not the Hardy’s and their entities 
own it. 
 
Ms. Long said the next slide showed some of the historical images that our architects shared with us and 
they have been working with these images extensively to really understand the evolution of the property 
over the years, its many uses and the character of it.  She pointed out the image for when Sir Bernard 
Ashley purchased it; some of the images for when it was used as a country club back in the fifties and 
here where the golf club is now there was a famous round metal pool in the area.  She said today it 
includes a hotel, golf club, golf course, and there are 125 residential lots and an on-site community water 
and sewer system.  She said the are 48 rooms in the hotel today and are all contained within the existing 
hall, they have meeting and banquet facilities in the lower level, several dining outlets, tennis courts and a 
spa and fitness facility – a very small one inside the existing golf club house.  She said they have the pro 
shop, the clubhouse, full golf course and several swimming pools. 
 
Ms. Long said as staff indicated the zoning in the rural area does permits upon approval of a special use 
permit a swim, golf, and tennis facility as well as restaurants and inns under certain circumstances.  This 
has been approved for this use since 1978 and again was reapproved in 2000 and 2009 and this is an 
aerial view of what is here today.  She said we have a number of maps that are all going to be oriented in 
this same direction.  The current special use permit that was approved with a 2008 application number 
but was approved in 2009 allowed for the existing 48 rooms to increase by 75 rooms to 123, again a 
larger spa and also authorized a pool and banquet facility.  She said next is an overlay of the 2000 
approved plan showing those elements in which she noted the area where the inn was approved to be 
located in 2000.  She said it was the exact same location we are proposing to locate it today.  She 
pointed out the original proposed location for the spa and the 2008 approvals with that plan overlaid the 
new rooms were shown in those locations instead of in the original 2000 plan the idea was to have 
smaller cottage style rooms instead of a single wing.  The owners now recognize that the most logical 
location is to have the room back in the original 2000 location.  She pointed out the proposed wing 
location and that the 48 rooms in the existing hotel some of them will be removed from the existing hall 
because they will be expanded and so more of the new rooms will be located in the wing.  She noted that 
some of the rooms in the existing hall are extremely small and so they are renovating those and 
improving the bathroom facilities to handicap accessibility and so forth.   
 
Ms. Long pointed out the location of the new rooms consistent with the 2000 special use permit and this 
is the location for the new replacement of the Fawcett’s Restaurant, which again is currently located 
inside the hall and they are just moving it to a new location between the pool and the existing golf club.  
She pointed out the location of the spa and probably a fitness center will be located.  She noted this is a 
rendering by the architects looking at the back of the hall from the golf course showing how they envision 
this will look.  She said the Hardies and their architects have taken great care to design the expansion in 
a way that will not overwhelm the existing hall, be subordinate to it, work with the terrain and kind of step 
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down the existing hill and it is also designed to break down the massing and appear to be a couple of 
smaller buildings instead of a single massive one.  She pointed out the approximate location where the 
new restaurant would be located. 
 
Ms. Long said this is the proposed new concept plan that would be in place if the amendment were 
approved.   She pointed out the location for the new wing, the spa, a new restaurant and we are 
proposing a new facility for laundry and maintenance to remove those uses from the existing hall.  She 
said we do want to flag for you that we are proposing to expand this area just a little bit so we have more 
flexibility for where the new laundry and maintenance facility will be.  She said the Hardy’s started 
realizing that maybe having it right next to the tennis courts might not be the best idea so we have shown 
this image to staff and submitted it but we did not want to spring it on anyone later so we are just flagging 
that.  She said we are still staying out of the stream buffer that is related to that.  She said we also have a 
critical slopes waiver that we will be applying for, all of the slopes are man-made and all left over from the 
construction of the existing improvements.   
 
Ms. Long said we discussed a little bit about the water and she was happy to get more into the details.  
She said we have our water infrastructure expert here from Timmons Group; but the important thing is 
that the Hardy’s agreed to go ahead and expand the water system so that there is no question that there 
will be sufficient water to serve all of the undeveloped lots in the community.  She said that would include 
all the residential lots as well as the hotel and restaurant.   There is already sufficient capacity to expand 
the hotel, relocate the restaurant and add the few extra spa rooms.   There were some concerns about 
whether there would be enough long term for the undeveloped lots and we did not want there to be any 
concerns so they have gone ahead to make that commitment and investment to expand the system and 
that process has begun.   
 
Ms. Long said we very much would like to talk more about the traffic issues and we have our traffic 
engineer here.  She said Mr. McDermott mentioned that there is minor cueing that will result from the 
additional trips; it is an extraordinary small number.  She said the delay right now is .5 seconds and that 
will increase to .7 seconds; it is a .2 of a second increase in the delay and the cue length is one foot.  So 
there are impacts that have been identified by the traffic study; the turn lane warrants are not met; turn 
lane warrants are not run during the off-peak hours and they are only run during the peak hours.  She 
said all the intersections would continue to operate at the same level of service, many of which are A level 
of service.  There is no impact from the traffic of the project that has been identified.  Ms. Long said as 
she has discussed extensively recently with staff the controlling legal standard is that to require the 
construction of an off-site improvement there must be a finding that the improvement are substantially 
generated by the proposed development.  Therefore, we contend that standard has not been met. 
  
Ms. Long said she would go quickly through some of the economic development issues.  She pointed out 
that we have been communicating these issues with the County Economic Development Department but 
the number of employees will substantially increase as well as the tax base. The owners voluntarily 
contribute to Monticello for every room that they rent every night.  So obviously, with the increase in 
rooms that contribution will increase, just about double, and have a substantial positive impact on the 
local tourism.  She said it really drives tourism substantially in the area and obviously, it will be an 
improved local amenity for the community.  So again, we would be happy to answer any questions that 
you may have and particularly on the traffic issue, we are very prepared to address all of the issues that 
staff raised and have all of our experts here.  We would obviously like to reserve our five-minute rebuttal 
time to address any comments from the public.  She asked to add one more item, Mr. Chairman.  We 
have been in discussions with the representatives of the Keswick Estates Owner’s Association and we 
have had several meetings with them.  She said one of the issues we have been discussing with them 
extensively is a request they have had for the owners to make some improvements essentially a gate 
entry system that is located between the hotel and the residential development and we are be happy to 
talk more about that.   
 
Mr. Keller asked that they hold questions until they hear from public and asked Ms. Riley to take charge. 
 
Ms. Riley invited public comment.  
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Roger Brink, President of the Keswick Estate Owners Association for the residential community adjacent 
to Keswick Hall said In the interest of time he would like to say that the estate residents over all are 
supportive of the expansion of Keswick Hall.  He said however, we do have a couple of important items 
that are critical to our community one being the water issue.  He said at this point, as he understands, that 
has been addressed.  The item that he wanted to focus on is that we request an additional entry gate to 
be installed adjacent to our existing entry gate at our west entrance.  We request confirmation that the 
gate installation is complete before a certificate of occupancy would be issues for any new rooms at 
Keswick Hall.  As it was mentioned earlier, we did share this request with the applicant; we have had 
some conversations as late as today; we do not have agreement but we are hopeful that the discussion 
will lead to a solution.   
 
Mr. Borsink said the expansion of Keswick Hall will add considerable traffic to the resort and increase the 
already traffic congestion at our west gate which is the entrance to our residential community.  He said 
the departure from Keswick Hall and Golf Club guests that are traveling east towards Richmond enter our 
residential estate at the west gate and drive to Black Cat Road to access I-64.  That increase in traffic will 
exasperate the delays and backups at that single entry gate location.  The west gate entry and exit 
consists of only two gates, one for entry and one for exit, there is no gate house there or security guard.  
He said entering at the west gate by residents is done by an easy pass device but any guests from the 
Hall and the Club have to call in from a call box that creates significant backup at many times.  Therefore, 
we are requesting that an additional entry gate be installed to eliminate that because right now it is a 
problem with doubling the capacity of the hall and the surrounding facilities it is going to make the 
situation even worse.   He said so the increased traffic around the loading dock area, the new spa, the 
fitness center and the increased number of guests using the west gate requires a solution.  He said 
adding a second entry gate at the current west gate location will eliminate a substantial amount of the 
traffic issue; and, he respectfully ask the Planning Commission for your favorable consideration of our 
reasonable request. 
 
Betsy Casteen said my husband and I bought a property at Keswick Hall in 2005 and live two houses in 
from a gate so see all the traffic that goes by.  She said that it is very important that we have a gate that 
owners can use separately from having to wait and come through if you are doing commercial business 
or you are going to a hotel.  Having said that she said they are supportive of what the Keswick Hall 
owners have done since they have been very responsive to us and thinks we have the water issue 
resolved.  She said in fairness the traffic that a lot of the turns that we see onto Hunt Club Road are 
actually going to other activities no not necessarily the hotel as the hunt club has a huge horse show they 
just did this weekend and there was a lot of traffic.  She pointed out those events happen just a couple 
times a year.  She said we are supportive of this but think because of the increase traffic within the hotel 
and coming onto the estate we would like to see if we could work out some situation that helps with the 
gate for the owners. 
 
Ms. Riley thanked the speakers and invited further public comment.   
 
Hearing none, Mr. Keller invited the applicant for their follow-up. 
 
Ms. Long said that she just wanted to elaborate a little more on the turn lane issue.  In addition to what 
she had already stated, VDOT has been very clear that the reason for their initial recommendation for the 
turn lanes was entirely based on what they have determined is an existing crash history.  She said they 
would actually dispute that there is an actual crash history but there is no actual definition of what 
constitutes a traffic crash history either so it is subjective.   Regardless of that, that is an existing situation 
and there are no impacts that this project is creating that is substantially generating the need for that 
impact because VDOT has said it is an existing need that is already there.  She said staff has indicated 
that we are going to exasperate the problem and we are adding ten turns during the peak hour in each 
direction.  She said the warrants are not met and we used all the standard processes, had a professional 
traffic engineer prepare it and had it reviewed by VDOT.  She said the warrants are not met and she did 
not think there was any dispute in that regard.  She said impacts are measured by reductions in levels of 
service and we do not have that – they are measured in additional cueing length and we do not have that 
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– and they are measured in additional delay time and we have it - it is .2 seconds additional one foot 
additional on the cue.   
 
Ms. Long said she would argue that is deminimis to almost nothing so impact has been identified, and so 
we believe that it does not meet the legal standard to require it as a condition of approval since it is an off-
site improvement.  But, she would also like to point out some of the practical issues even in addition to 
the fact that the legal standard is not met there is not existing right-of-way to install the turn lanes. She 
said we had our traffic engineers at Timmons Group prepare an analysis and there would be the need for 
1.78 acres of privately owned land to be acquired from three different owners.  She noted one of those 
parcels or owners is in dispute; it might be CSX or the Keswick Hunt Club; it is unclear and significant title 
research would need to be done.  The owners do not have condemnation authority so they cannot 
unilaterally acquire the property. VDOT has said they will not acquire the property using its condemnation 
authority and they have said they are not willing to invest their resources at this time in the improvements; 
it is on the Potential For Safety Improvements List, which is called the top 100 list and has 103.  Ms. Long 
said she spoke extensively with Joel DeNunzio about it and his comments were that is a public project 
and eventually that project will rise up on our list and we will use our powers of condemnation if 
necessary and we will use our public funds to install those improvements but we are going to do it 
eventually.  She said he also confirmed that there are not geometric issues with the intersection such as 
insufficient sight distance.  She noted as you saw from the photos there was lots of sight distance but 
there is no weird vertical curves or anything that make it a dangerous intersection and it functions very 
well.  She said we are not adding or creating any problems to exasperate the situation.  She said Joel has 
indicated in on conversations that perhaps one of the solutions that could be just as effective as turn 
lanes would be to look at signage in the area and see if some additional signage could be added.  His 
comment was in looking at the crash data that it is all due to driver inattention and people are not getting 
T-boned it because drivers are not paying attention and when someone slows to turn left, they are 
running into them.  Ms. Long said we ask for your support in removing that condition from the list of 
conditions if the Commission is inclined to recommend approval and would be happy to talk further about 
it.   
 
Mr. Keller invited questions for the applicant.  
 
Mr. Dotson asked Ms. Long about her reaction to the request from the property owners for the second 
west gateway. 
 
Ms. Long replied that we have talked extensively with them and appreciate obviously how strongly they 
feel about it and the Hardy’s are very committed to ensuring that the gate system works well for everyone.  
She said they own over 40 lots, 45 or 46 lots unsold lots so they have every incentive similar to the owner 
with the existing residence to ensure that the gate system is functional, convenient and attractive. They 
are in the midst now of working on with their design professionals the actual designs of the hotel, the new 
spa, the new restaurant and they are at the very early stages of figuring out the details on colors and 
things like that.  They very much envision looking at the west gate as part of that comprehensive look but 
focusing their attention and resources right now on the hotel and spa so they can get those buildings up 
and running and generate some revenue.  However, part of their overall plan they are going to work with 
their design professionals and take a fresh look at their entire approach – they are sort of entrance 
corridor to the entire property how they relate to the gates, landscaping and the various buildings with the 
parking.  She said they have said they are willing to commit to looking at the west gate and a potential 
third lane for sure, it is absolutely what they want to do; they just don’t know how that is going to fit in with 
the rest of their plans because they have not developed those plans yet.  So what they have asked is for 
some flexibility to be able to study it over the next 12 to 18 months as they continue their work with their 
design professionals to figure out what is the best solution for the entire community in the area and it may 
well be that it is a third lane.  She said we certainly appreciate that seems very logical that probably will 
be the solution but they are hesitant to commit to that as an absolute knowing that they really want to 
have the options.  They do not know what options are on the market and so they just said we are willing 
to commit to it but they do not want to commit to an element of the design when they have not started the 
design process yet. 
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Hearing no further questions, Mr. Keller closed the public hearing to bring the matter before the 
Commission for discussion and action. 
 
Mr. Dotson said he had a question for the county attorney, the condition for the additional lanes for the 
traffic improvements has been in the two previous special use permits and does that change the legal 
situation regarding off-site improvements since it has been there for quite a few years.   
 
Mr. Blair replied this is confusing and if you look in the staff report both the 2000 and 2008 conditions 
speak to a February 21, 2001 letter from R.P. Ball of the Virginia Department of Transportation.  He said 
not being here in 2000 or 2008/2009 he thinks what he can surmise is at the time VDOT had a traffic 
study based on the conditions listed here that they believed did warrant those improvements.  He said It 
is my understanding the current applicant provided a new  traffic impact analysis and based on that 
analysis through the warrant system VDOT made an opinion that the warrants and the trip generation 
themselves “did not activate the need for those improvements” in and of itself based on the traffic analysis 
provided by the applicant.  Mr. Blair said he would ask Mr. McDermott for some clarification here. 
 
Mr. Blair said Ms. Long is correct there are two cases one a Virginia Supreme Court, the Cup case that 
she referenced as well as a U.S. Supreme Court case called the Koonce case.  He said the Koonce case 
said there had to be nexus between your traffic impact and the government demand is what he thinks the 
terminology the U.S. Supreme Court used and a rough proportionality between the impact and the 
government demand. He said the Cup case talked about a reasonable relationship between the impacts 
and conditions.    So in 2000 and 2008/2009 he thinks the constitutionality of those conditions may have 
been prepared on that 2001 letter from R.P. Ball that relied on different traffic data. Now the current 
applicant has presented data that contended, and again he would ask Mr. McDermott and VDOT seems 
to state, “does not activate the need for these improvements.”  He said he knows that is complicated but 
he hoped that does explain why there may be a change as to the legal standard.   
 
Mr. Blair said what Ms. Nedostup was talking about in her report the reason there is not anything in the 
current staff report to address the impacts as county staff sees it is that rough proportionality standard or 
reasonable relationship standard whether you are talking U.S. or Virginia Supreme Court, staff believes 
there is a traffic impact.  He said VDOT has stated that the need for the previous improvements the right 
hand taper lane and the left turn lane they don’t see in the current data before them the need for those 
improvements.  He said but staff is still seeing an impact and believes there should be some condition 
that does address the impacts that staff has measured but he would ask Mr. McDermott if he could talk 
about VDOT’s current analysis of the situation. 
 
Mr. McDermott pointed out that VDOT representative Adam Moore, the Assistant Resident Engineer, is 
here and can speak on behalf of VDOT Residency on that point. 
 
Adam Moore, VDOT Assistant Resident Engineer from the Charlottesville Residency, said we look at two 
conditions, the operational condition which is what has been mentioned as the warrants and other 
conditions like safety.  He said in this instance our recommendations were based on the safety concern.  
He said as was mentioned by the applicant the intersection is on the PSI Top 100 List and what that 
means is that the intersection in the nine county district are evaluated based on their type and 
normalized.  He said in this instance the crash data is normalized against a three-legged intersection with 
staff control where the major road is a minor arterial.  He said from that analysis you would get an 
expected number of crashes and what we see here is that 3 out of the last 5 years it has been in the Top 
100 List of Crashes more than expected.  He said so that forms the basis of our recommendations for 
improvements. 
 
Mr. Dotson said just to follow up he was a little unclear whether you are saying there are not sufficient 
warrants or there are improvements that you are recommending. 
 
Mr. Moore replied that the warrants are based on an operational analysis that would mean that the drivers 
would experience delays because of the additional traffic.  He said as the applicant said there was 
minimal increase in delay and cue length at the intersection in the peak hour, which is what, was provided 
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in the study.  He said so from an operational sense we would not expect minimal or   no additional 
congested.  He said that does not mean that you would not expect an increase in crashes overall. 
 
Mr. Spain asked are there other localities in which the private sector has been expected to provide a 
solution for this safety issue that you have described. 
 
Mr. Moore replied that he did not know of any cases off the top of my head, safety concerns are very 
frequently the basis for VDOT’s recommendations for improvements but assigning responsibility is very 
much a land use task that falls on the localities. 
 
Mr. Bivins asked staff to go back to the accident table.  He said if he was understanding this correctly you 
are saying for the last 3 out of to 5 years that basically 6 accidents is put in the top 103. 
 
Mr. Moore replied that is correct as compared to other intersections of this type. 
 
Mr. Bivins said that was for three-legged intersections.  He asked how this would rate in the County of 
Albemarle.   
 
Mr. Moore replied it was probably in the top 20 but was estimating because he did not have the full list 
with me.  He noted also that there is zero crashed in 2017 but there also has been four crashes already in 
2018 and so what you experience is a lot of fluctuations at intersections like this and that is why we look 
back at least five years in assembling those lists. 
 
Ms. More asked for clarification because we are talking about existing safety conditions and in your letter, 
VDOT is recommending the turn lane and would that recommendation be made regardless of this 
development and it is on the list already.  
 
Mr. Moore replied that was right.   
 
Ms. More asked has there been any analysis on the part of VDOT about whatever traffic impacts this 
development might have in making this more unsafe or creating an expressed need to have 
improvements done there or does it just stay in the same place it is on that list. 
 
Mr. Moore replied that you would expect additional crashes with additional traffic going through an 
intersection, but where that would rank it in comparison to the many other intersections that were studied 
is hard to say.  He said but if you are looking specifically at the intersections you could reasonably expect 
more crashes to occur with additional traffic. 
 
Mr. Dotson said he had a follow up question for Mr. McDermott since the county attorney indicated that 
we have new information and TIA traffic analysis. He said in my reading of your memo you indicated that 
sort of the reference point of that study was some fairly recent data once it was known that the club and 
the hotel was going to be modernized and therefore closed down for a while that perhaps that was not the 
best benchmark period to use.  He asked if he could elaborate on that. 
 
Mr. McDermott replied yes, when the initial traffic counts were done it was in November and at that time 
the club was about a month away from closing down for that year and we were concerned that perhaps it 
was generating less traffic by that point than it would typically have seen at that time.  He said that could 
have been the reason why there were fewer turning movements seen in that traffic assessment versus 
the traffic counts that were done back in 2000.  So that was the concern and we are just being cautious 
with the numbers but we accepted that they are closed and like you said the cueing is not necessarily 
what we are concerned about here, it is just an increase in the numbers of turning movements at that 
intersection which we believe would increase the likelihood of crashes. 
 
Mr. Dotson asked if there are any other assumptions because the thing that is often true is experts use 
the same methodology but start with different assumptions and therefore they come up with different 
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conclusions.  He asked are there any other assumptions that were made in the traffic impact analysis that 
you might question and substitute different assumptions. 
 
Mr. McDermott replied that when we scoped the traffic analysis we were not fully aware of the scope of 
the improvements that were going on there.  He said he would just caution that the numbers were being 
conservative it is probably the least amount of traffic that he would expect this development to generate 
as opposed to being at the high end of the expected amount of traffic. 
 
Ms. Spain said there was mention that the applicant’s study really only looked at the peak hours and it did 
seem to reference in the staff report that there was a concern that were the traffic for this particular 
location might be in off-peak hours.  She asked how that factors into the question of the validity of their 
report. 
 
Mr. McDermott pointed out the type of use that this is generating we do not expect to see it generating the 
most amount of traffic during that a.m. or p.m. peak hour.  He said you see a lot of weekend use and it is 
reflected in the crash data that we see.  He said mentioned none of the ten crashes that we see there 
actually occurred during the two peak hours that were analyzed.  He said this type of use is something 
that you see very few people going to at 7:30 to 8:30 a.m. and 4:15 to 5:15 p.m. that were the peak hours 
that they analyzed in the report.  He said most of the trips that is generated are outside of that but aside 
from that it is still an increase just in the peak hour of an average of 44 percent more turns at that 
intersection. 
 
Ms. Spain asked him to comment on Ms. Long’s suggestion that signage might be a possible solution to 
this.  She asked has that been tried in other localities. 
  
Mr. Moore replied there are current advisory signs in place near this intersection and our traffic 
engineering section is currently reviewing to make sure that everything that should be there is there and 
in the right place.   He said he did not have the results of that review today but that is something that they 
are working on currently but he does knows that there are intersection advisory signs with speed plates 
out there right now.  He pointed out that is typically the first signs that would be installed. 
 
Mr. Keller asked that the Commission move beyond the traffic issue. 
 
Ms. More said on page 4 of the staff report you note that prior to completion of staff review of the last 
submittal the applicant requested a Planning Commission public hearing date set and normally 
outstanding issues would be worked out prior to a public hearing.  However, because of the applicant’s 
requested hearing date several issues remain unresolved and then you go on to describe those.  She 
said this is one of those issues. 
 
Ms. Nedostup replied that was correct. 
 
Ms. More said what she was hearing from the applicant is about a conversation with Joel but she does 
not have that in front of me and asked if that is something she had. 
 
Ms. Nedostup replied that information was discussed in a meeting on May 11 a few days before the staff 
report was due; however, she did not have anything in writing. 
 
Ms. More said that she sees the point the applicant is making but she does find it curious that it was in 
two previous special use permit this was not an issue but it is now.  She could accept some explanation 
as to that but was not comfortable without having all of that information in front of us recommending 
anything otherwise than it just stay and the applicant would have time to work with staff prior to the Board 
hearing to have that information provided. 
 
Mr. Bivins asked staff if Ms. Long’s comment satisfied her comment on page 8 of the staff report about 
critical slopes.  He said Ms. Long’s comment was that critical slopes and conceptual grading have both 
been updated but a detailed critical slopes waiver request will accompany our site plan review process.   



ALBEMARLE COUNTY PLANNING COMMISSION – May 22, 2018 
FINAL MINUTES  

12

 
Ms. Nedostup replied no, typically, there are two options you can submit a critical slopes waiver with a 
special use permit request because it ultimately needs to be approved by the Board.  She said that is a 
process staff recommends, but they could wait until the site plan but we are recommending that it happen 
concurrently with the special use permit. 
 
Mr. Keller said in terms of the Comprehensive Plan, rural areas and appropriate uses with the question of 
scale that this applicant is actually reducing the number of rooms which in theory would be reducing the 
amount of water usage this however has a golf course which is an intensive water user and so he 
wondered if you have thought about groundwater and groundwater depletion and those kinds of issues 
with the intensity of having a subdivision and a resort that has a pool and golf course.  He asked about 
alternative ways such as cisterns. 
 
Ms. Nedostup replied that in prior special use permits for this use that working with the Home Owner’s 
Association (HOA) there was a plan to reduce the watering and irrigation of the residential uses.  She 
said the applicant can speak better to this but she thinks that is still in place where there is limited use on 
watering of residential lots.  She said staff looked at the water study in looking at what they were 
projecting for the capacity with their first phase she did not go into detail in here.  She said in their first 
phase report 1a with these improvements that they are proposing they are almost at the capacity 
currently permitted just for the inn and so once you add in the residential uses it would be above and 
beyond the capacity.  She said since there was prior decisions made to allow the Inn and residential uses 
to use the system staff continued that line of thinking that allowing capacity to expand for just the 
residential uses would mitigate the impact to those residences.  
 
Mr. Keller questioned the restaurant and moving the location and asked staff to remind us of how 
restaurants in the rural areas works. 
 
Ms. Nedostup replied that this has been historically an approved use so if this were a new use in the rural 
areas a restaurant would not be a recommended use but since under the Zoning Ordinance restaurants, 
taverns and inns under specific without going beyond capacity for water and sewer are permitted.  She 
said it falls under that for this restaurant and they are not increasing the number of seats in the restaurant; 
it is remaining the same and they are just moving it to an outside building. 
  
Mr. Keller said he was thinking about the next public hearing and the issue of whether things would be 
grandfathered in the existing location or on that parcel.  He said this is a case of where in effect you are 
saying it is grandfathered because it is on the parcel but it is asking for a move of location within the 
parcel.  He said we all have to grapple with that in the bigger issue. 
 
Ms. Nedostup replied that was right. 
 
Ms. Riley said related to that though in this particular grandfather situation in your staff report on page 6 
you say that the result of the study was that the current system does not have sufficient capacity for both 
in the proposed uses and the residential units that build out.  She said staff has some previous conditions 
in here from before but essentially, you put a note in here that a separate request will be needed to allow 
for expansion of the central system for the residential lots and the Board would consider that request at a 
future date. She questioned it said even though the study shows that there is not sufficient water in the 
current system. 
  
Ms. Nedostup pointed out there is sufficient water for this use but it impacts the residential uses so the 
residential lots that are undeveloped would not have capacity.  She said that is why the condition is that 
they build to capacity for the residences to mitigate that impact. 
 
Ms. Spain asked did the applicant’s offer to expand the central water system come in after this report was 
written. 
 
Ms. Nedostup replied no. 
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Ms. Spain asked even with the applicant’s offer to expand it you still have concerns that are among the 
number first on unfavorable factors. 
 
Ms. Nedostup replied that was right because of the Comprehensive Plan with uses in the rural areas. 
 
Mr. Dotson questioned if what he is hearing at this point there is a little bit of additional data and mapping 
that might be provided but that the key issue that separates the staff and applicant at this point is the 
traffic condition and everything else has been agreed to, and Ms. Nedostup replied that was correct. 
 
Mr. Keller asked if there was a motion. 
 
Ms. Spain moved to recommend approval of SP-2018-0001 Keswick Hall and Golf Club with the 
recommended changes.  She said wait a minute that we still have not resolved the traffic issue and asked 
Mr. Blair how to amend that condition. 
 
Mr. Blair said let’s talk about that because if you look at the recommended action there are two changes 
listed and then conditions listed by staff.  He said condition #2, related to traffic impacts would retain the 
current condition for the applicant to construct the right turn taper and left turn lanes.  He said so if you 
moved for recommendation of the conditions as before you under the recommended action then in effect 
the right turn taper and left turn lane construction would remain a condition for the applicant to fulfill for 
this special use permit. 
 
Ms. Spain asked if she could say in conditions with the deletion of the second condition. 
 
Mr. Blair relied yes, if the Commission wishes to delete that second condition, he would recommend that 
you make a motion to delete that second condition and then proceed from there. 
 
Ms. Spain said she withdraws this recommendation and make a motion that the Commission consider 
deleting condition two. 
 
Mr. Bivins seconded the motion.  
 
Mr. Keller invited discussion. 
 
Ms. More said that she does not support deleting that condition and thinks there is a way for the staff and 
applicant to get there since with information from Joel and a little more time it is possible.  
 
Mr. Dotson said he would agree with Commissioner More and have a question for the County Attorney.  
He said in his legal explanation you talked about proportionality and it seems that it is all or nothing as 
being presented here, either the applicant provides all of the improvements or under this motion, the 
applicant provides nothing.  He asked is it possible not tonight but perhaps when this goes to the Board to 
have some more proportional way of addressing this issue. 
 
Mr. Blair replied that he had spoken with the applicant’s representative today as well as staff and he 
thinks certainly the Commission will make its recommendation tonight but he thinks there is going to be 
additional conversations between staff and the applicant about this proportionality issue.  He said he did 
not want to speak for the applicant but based on conversations today he thinks it is fair to say that based 
on their timeline for construction they would obviously prefer for condition 2 to be deleted, but regardless 
they would like a recommendation from the Commission tonight and not a deferral. 
 
Mr. Keller asked if there was any more discussion before taking a vote. 
 
Ms. Spain said she would like to say why she thinks it is realistic to delete that condition.  She said VDOT 
has said it does not warrant it where it is not warranted although it is a safety issue and that they will be 
paying for it eventually.  She said however given the difficulty of what the applicant has described in 
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acquiring the rights to that property to make it happen quickly that she thinks if VDOT is not willing to 
invoke that imminent domain and make those claims on the property now then why should the private 
sector be expected to be able to do that.  Ms. Spain said so she too thinks something can be worked out 
whether it is signage or what have you but would like to see the ability to proceed with this because 
everything else has been addressed. 
 
There being no further discussion, Mr. Keller asked for a roll call. 
 
The motion passed by a vote of 2:4.  (Keller, Riley, More, Dotson no) (Firehock absent) 
 
Mr. Keller asked for another motion.   
 
Ms. Spain moved to recommend approval of SP-2018-0001 Keswick Hall and Golf Club with the 
recommended changes and conditions outlined in the staff report. 
 
Ms. More seconded the motion. 
 
There being no further discussion, Mr. Keller asked for a roll call. 
 
The motion passed by a vote of 6:0. (Firehock absent) 
 
Mr. Keller thanked the applicant and the members of the audience for speaking.  He said this request 
would be going to be the Board of Supervisors for their consideration at a date to be determined.  
 
The Planning Commission recessed at 7:22 p.m. and the meeting reconvened at 7:31 p.m. 
 
ZTA-2018-00002 Commercial and Industrial Zoned Properties Not Served By Public Water 
Public hearing on proposed ordinance for Commercial Office, Commercial 1, Highway Commercial and 
Light Industry zoning districts.  The proposed ordinance removes language related to water consumption 
exceeding four hundred (400) gallons per site acre per day for uses not served by public water and states 
that all uses approved pursuant to those code sections before June 13, 2018 shall remain subject to 
existing special use permit conditions.  The proposed ordinance establishes a list of uses by-right and by 
special use permit for a) uses not served by public water or an approved central water supply system and 
for b) uses served by public water or an approved central water supply system. (Rebecca Ragsdale) 
CONTINUED FROM THE MAY 8, 2018 PLANNING COMMISSION MEETING 

 
Ms. Ragsdale said staff would like to pick up where we left off on May 8.  She said we provided an 
additional staff report to follow up on some of the items that we talked about.  She said staff would like to 
spend this evening going into a little more detail on some of the items that have generated the most 
discussion and concerns since the May 8 meeting.   In the presentation, we have asked a few of our 
subject matter experts to speak to a few topics and Ms. Ragsdale said she would be facilitating the 
discussion.  She noted that John Blair our Deputy County Attorney would speak to legal questions and 
law property value questions that have come up along the way.  She noted that Amelia McCulley will 
speak to the background and purpose and intent of this zoning text amendment and then Elaine Echols, 
our Chief of Planning for Long Range Planning can address some of the Comprehensive Plan questions.  
Then we will go into the particulars of what we have proposed that we talked about last time with regard 
to affected properties and potential zoning changes.  Just as a quick reminder, Ms. Ragsdale said the 
Board initiated this in February with their resolution of intent that they adopted and since then staff has 
developed the recommendations before you this evening that were taken to an April 16 public 
informational meeting and then were discussed at your May 8 meeting.  She said that brings us to tonight 
where we are asking you to take action on this to forward it on to the Board for their June 13 public 
hearing. 
 
Ms. Ragsdale said that John Blair is going to give us the legal framework for this type of undertaking. 
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John Blair, Deputy County Attorney, said since there have been a lot of emails and discussion since the 
last hearing he wanted to go over four concepts that he has heard repeatedly and read in emails and 
would walk you through each one of the very basic steps.    
 

A. Substantive Due Process - The first is what we call substantive due process.  This is a legal 
action that one might bring for any governmental action such as a zoning text amendment.  In 
order for someone to be successful for a substantive due process challenge, they have to  
demonstrate first that they have a property right.  However, second they have to demonstrate that 
the government action, meaning in this case the zoning text amendment, is arbitrary or irrational 
and it is not justified by any circumstance or government interest.  He thinks staff and we would 
assert that the proposed ordinance has many government interests that it is trying to address that 
are legitimate first being the efforts to bring the zoning ordinance into closer conformity with the 
County’s Comprehensive Plan.   

 
B. Takings – The second aspect is takings which a term for the Fifth Amendment U.S. Constitution’s 

right that prohibits the government from taking your property without compensation.  Mr. Blair said 
he wanted to go over there are two types of takings the first is what he terms a pure take and that 
is when the government simply acquires your property for use for a public good such as road.  
That is not any concept we would really be dealing with this zoning text amendment.  However, 
the second type of taking is what he refers to as a regulatory taking meaning if the government 
passes a regulation that affects your property to a certain extent therefore it would be a taking.   
Again, he has heard some comments and read some emails but wanted to walk you through how 
you get to a regulatory taking.   

 
The first way you can get to a regulatory taking is if the government in effect through an 
ordinance or zoning text amendment or other action deprive your property of all economically 
beneficial or productive uses.  The second way that you would normally see a regulatory taking 
argued is a diminution in the property’s value that resulted from the government regulation.  Now 
the diminution test the Supreme Court of the United States has never set out a firm number, but if 
you look at the case law from the Circuit Courts, which is the level below the Supreme Court, 
typically courts have looked at a 90 percent diminution in value threshold.  The Virginia Supreme 
Court have never really gotten too deeply into this issue about percentages.  There is a case law 
where roughly a third of a property’s value is diminished the court stated that was not a regulatory 
taking or an inverse condemnation.  

 
C. Piecemeal Downzoning – The third legal issue he wanted to talk about is called a piecemeal 

downzoning.  The Virginia Supreme Court has identified three elements for what is called a 
piecemeal downzoning.  It has to be initiated by a governing body, which we do have the 
resolution of intent for this zoning text amendment, but it also must address a single parcel or 
very few parcels in the locality.  It also must reduce the permissible residential density or intensity 
below that established in the locality’s Comprehensive Plan.  He said the second element about 
addressing a single parcel or very few parcels this zoning text amendment (ZTA) applies across 
numerous zoning districts and more than one, two or three parcels.  It does address more than a 
single or very few parcels. Also, reducing the permissible residential density or intensity below 
that established in the Comprehensive Plan what this ZTA is trying  to do is actually bring this 
closer to the Comprehensive Plan’s designation. 

 
D. Vested Rights -  Finally, vested rights is another term he has heard mentioned in the past couple 

of weeks, which is the concept that a landowner has a right granted by the government and that 
once the landowner receives that right they assert that right and the Zoning Ordinance itself if 
there are changes would not apply to that particular use.  He wanted to walk you through what is 
a vested right here and that means that first the owner needs to obtain or to be the beneficiary of 
an affirmative governmental action.  They must rely in good faith on that action and they must 
incur extensive obligations or substantial expenses in the diligent pursuit of that action.  Some 
significant governmental actions would be proffers that are accepted with a specific use, rezoning 
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for a specific use, a special use permit or a site plan approval.  Those are examples of affirmative 
governmental actions that can lead to a vested right.   

 
Mr. Blair said he did want to make it clear that the Virginia Supreme Court ruled in 2009 in a case called 
“Hail versus Blacksburg Board of Zoning Appeals” where the court ruled, “There is no property right in 
anticipated uses of land.”  So you might say the vested rights legal determination if he said well I own this 
property and plan to build a Hardee’s there but he has not received a rezoning, a special use permit or 
any affirmative governmental act towards that use of the property, then that is not a vested right.  He said 
that is just your intention to use the property.   He said the Commission have had many legal terms and 
concepts thrown out but these four he has heard quite a bit and wanted to give you a brief overview of 
each one. 
 
Ms. McCulley said she was going to talk a little bit about the purpose and intent of the zoning text 
amendment and a little bit about the timing.  In terms of the purpose and intent, she is going to take this in 
three components.  She said there are at least these three components of reasons as to why we are 
undertaking this ordinance amendment.   

1. To provide clarity and consistency by addressing current ordinance provision which is 
problematic 

a) The language is ambiguous. 
b) There is no industry standard for water consumption.  It is difficult to truly 

accurately and definitively project water consumption for a particular use.  It is 
not a finite exact science. 

 
Ms. McCulley said secondly because it is difficult to determine water consumption with some level of 
certainty then it leave owners of these properties with an uncertainty as to their possible uses by right.  
She would add that it also leaves property owners who are adjacent to these properties with some 
uncertainty as to what may occur next to them. 

2. To provide by-right uses (subject to required buffers, performance standards and 
supplementary regulations) 

 
Ms. McCulley said the third category is that the current provision the 400 gallons per site acre per day is a 
focus on water consumption only and aspects related to that.  Therefore, the proposed ordinance 
broadens the review to be more consistent with the Comprehensive Plan and to include additional criteria 
that relate to the impact of that use on adjacent properties, roads and the character of the district.  
Therefore, the proposed zoning text amendment broadens the scope of review for these uses.    

3. Allow broader review of special permit uses beyond water consumption 
  
Ms. McCulley said in terms of timing there are a couple of things driving the timing of the ordinance with 
the first in terms of this uncertainty that property owners are uncertain as to what uses would be allowed 
on their properties.  Again, adjacent property owners are uncertain as to what will occur on these 
properties.  Secondly, at least twice in the past year we have had applications that have gone as far as 
appeals related to this water consumption issue and that really just kind of circles back around to just how 
problematic the current very ambiguous language is to administer and understand.   
 
Ms. Echols said she had the opportunity to speak to the Commission at this time because of the 
questions that you have raised about updates to the Comprehensive Plan.  It seems a little odd to have it 
in here but she knows that has been relevant to your discussion question as to when are we updating the 
Comprehensive Plan and is there an opportunity to discuss this more with a Comprehensive Plan update.  
She said going back to what the State Code says localities are obligated by the State Code to review their 
Comprehensive Plans every five years and see whether it is advisable to amend the plan.  That particular 
piece of the Code refers to many communities who do not keep up with their Comprehensive Plans.  We 
are a unique community in the state of Virginia in that we truly put our efforts into upholding our 
Comprehensive Plan and it has a lot of strength because of its history of being upheld.  Therefore, we do 
not look at our whole Comprehensive Plan comprehensively as often as some other localities are 
obligated to do that.  She said that is because we amend our Comprehensive Plan frequently.  Therefore, 
we actually have three Comprehensive Plan amendments under review right now.   
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- The Rio 29 Small Area Plan is an amendment to the Comprehensive Plan.  
- The Pantops Master Plan. 
- The Biodiversity Action Plan is something the Commission will be getting later on this summer. 

 
Ms. Echols said these are all pieces of the Comprehensive Plan, which will be amended into the plan as 
others will also be amended over a time period.   We had our comprehensive update of our plan in 2015 
and then the other updates occurred in 2011 and 2010 during recent years.  She said our comprehensive 
look at everything typically happens every 20 years.  She said the most recent 2015 Comprehensive Plan 
update is shown on the slide; the last one before that was in 1996 and the one before that was in 1989.  
She said the reason we undergo these big reviews every 20 years is that as we are changing policy in the 
intervening years we want to make sure that the whole document still holds together and so about every 
20 years we undertake this massive relook at the Comprehensive Plan.  She said the Board would 
suggest that we need to relook at issues and the Commission can suggest to the Board that we relook at 
issues that would cause certain sections of the Comprehensive Plan to be updated.  But, typically, the 
way that happens is in the intervening year to the 20 year time period.  She said it happens infrequently 
but the Commission has that opportunity to tell the Board you would like to review a particular section of 
the plan and see if they will allot the resources for you to do that.   She said that is information about how 
and when we actually do updates to the Comprehensive Plan.   
 
Ms. Ragsdale said we are with this process working from language as we talked about last time that is 
currently in our Comprehensive Plan at the foundation of that of course is our rural areas that we want to 
protect and have for agricultural, scenic, cultural and historic resources.  She said then our development 
areas are where we typically promote commercial and industrial type activities and higher density.  She 
said that as part of our growth management policy in our Comprehensive Plan we have stated repeatedly 
that we expect clear boundaries with the rural areas.    She said that has led to what we have referred to 
as the affected properties and the situation where we currently have a mismatch with our Comprehensive 
Plan and our Zoning Ordinance.   Ms. Ragsdale said as we said last time the zoning for some of these 
properties does go back to that 1980 Comprehensive Plan amendment where the properties were left 
with the commercial and industrial zoning that is outside of the development area.  She said since 1980, 
as we talked about before in our development areas, that some such as Earlysville and North Garden use 
to be rural villages.   
 
Ms. Ragsdale said so that results in where we have properties that are designated rural areas in the 
Comprehensive Plan and are zoned commercial and industrial but the Albemarle County Service 
Authority designation is for no water service or in some cases water to existing structures only.  She said 
last time staff provided an actual list of the parcels and some additional maps so that you have gotten a 
better sense of the characteristics of those parcels.  She said there a number of parcels in different 
locations, some in former development areas and then some along major corridors when there was a 
point time when Planning and Zoning were auto oriented or Highway Commercial oriented such as along 
250 East and West.   
 
Ms. Ragsdale said she gave the Commission some updated figures and went back through the tax 
records to make sure we tried to catch properties that were truly vacant and those that had development 
already.  She said the updated figures is still around 300 acres and 80 different tax map/parcels that were 
assigned with about 57 different owners and we have given you the maps.  She said there is actually only 
one parcel zoned Commercial Office that would be affected and it is the one that is in downtown Free 
Union that can only be a doctor’s office because of proffers.  Therefore, we did not give you a lot of data 
and maps about that because there is only that one affected parcel.  She said a number of these parcels 
are already developed.   
 
Ms. Ragsdale said staff wanted to spend a little bit of time reviewing that list, which we spent so much 
time talking about last meeting.  She said we tried in the report to go through what our thinking was 
behind that criteria and how we had applied it during this process.  She said this is not the typical process 
that we would have in the rural areas since typically, we would not have this zoning in the rural areas and 
so this zoning text amendment will give us an additional tool to mitigate that.  However, we will still have 
the inconsistency and the mismatch with our Comprehensive Plan but we are trying to bring it a little 
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closer with this process.  She said we had focused primarily on in the recommended list of uses that you 
have had a chance to review more thoroughly than you did before the May 8 meeting.  She said staff 
recommended uses that we felt were directly related to the rural area or were directly mentioned as a use 
that should be in the rural areas in our Comprehensive Plan or was a use that was already in the zoning 
district for the rural area either by special use permit or by right.  She said this was the biggest factor in 
our consideration when we went through the list because we knew all of the other things on the list would 
be addressed during the special use permit process even though we said that this list should not be used 
as criteria for a matrix for evaluation for a special use permit.  She said some of these are things that you 
see repeatedly in the Comprehensive Plan and would be considered during any special use permit 
process.  She said that would be compatibility and impact to resources not in conflict with nearby 
agricultural and forestall district uses.  She said we tried to give you some additional mapping that 
showed where these properties were in relation to conservation districts, agricultural and forestall districts, 
conservation easements and then our rural historic districts like the Southside Mountains and 
Greenwood.  She said the size and the scale we talked about uses that were not directly supportive of the 
rural areas that were more commercial in nature that would be addressed in the special use permit 
process.   
 
Ms. Ragsdale said that traffic and suitability of the roads for uses is a factor.  She said we have more 
ability to evaluate that during the special use permit process just as if you had that discussion with 
Keswick earlier.  She said some of the by right uses are similar to rural area uses that we have seen that 
are either directly supportive of agriculture where they are allowed by right or we have experience with 
that have not caused any traffic problems.  She said we also noted that most all of these parcels are on 
major routes.  She said the demand for fire and rescue service we did not feel like would be a factor 
either way.  She said many questions have come up regarding the ability to operate without public water 
or sewer.  She said the perspective that water is no longer important whereas we have said before that 
water is one of these other many things that are important that we are trying to bring into the discussion 
when it comes to these uses being by right versus by special use permit.   
 
Ms. Ragsdale said consistent with the rural area policies is the big sticking point with this whole 
discussion in how far we can balance the list of  uses in this approach and bring it more closely in line 
with the rural area policies.  She said by its very nature it is just not going to be completely consistent and 
then needing a rural area location we did not think was a factor to be considered because these are 
properties that are commercial and not rural in nature.  She said the other criteria is that these uses would 
be reversible.  As we said in the staff report they are zoned commercial and industrial and we are hoping 
that some of the uses that we have listed are by right would encourage more agricultural or be supportive 
to agricultural type of uses, but we would not expect them to be reversible to farming given the nature of 
the zoning that they have had. 
 
Ms. Ragsdale said we have tried to take those goals into consideration as well as the economic side of 
things for property owners but also balancing that with impacts and concerns that we have heard from 
neighbors as far as the character that one might expect in the rural areas and the impacts these types of 
uses being commercial in nature could have to nearby properties.  So we have provided you with the lists 
of the by right uses and the special use permit uses and asked you to let us know where we were in that 
balancing act.  She said we talked a lot about the particular uses before and heard from some people 
about what they think should be taken off the list.   She said we have had a lot of discussion about clubs 
and lodges, but the expectation is that you would go through the list and we would forward an updated 
one to the Board.  She said we have not changed it since that April meeting. 
 
Ms. Ragsdale said there is one new recommendation in the report that she will go over; however, what 
we wanted to spend some time on this evening was highlighting and focusing on uses.  However, she 
thinks we need to talk about some other components in the Zoning Ordinance that have been brought up 
and again these are uses we thought were directly tied to agricultural products.  She said there is a 
definition of agricultural products, which does require that they be local, that came up.  However, she 
thinks we all to this point familiarized ourselves with the list of uses and again they are those that we have 
either specifically listed in the Comprehensive Plan or for the rural area.   She said that is the list of the 
commercial by right uses and then depending on what zoning districts it is more uses were moved over to 
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the special use permit category because some of the commercial districts when you look at them just 
have more uses in general.  She said we tend to list out things very specifically in our ordinance that is 
somewhat outdated.  She said that specific retail goods are listed out, which is why it is such a long list.  
She said we have tried to highlight the ones that were the substantive changes.  She said many of the 
uses that are listed are by right in all zoning districts like storm water facilities, Tier I and Tier II facilities.  
She said some of the temporary uses on the list were by right in all of the commercial and industrial 
zoning districts. 
 
Ms. Ragsdale said with the industrial given the number of uses and trying to balance uses that we felt 
were supportive of our goals and also maintaining that economic opportunity for the property owners we 
have included some of the same uses that you saw for the commercial districts like farmer markets; 
manufacturing and processing of agricultural products or storage and warehousing of those; and organic 
fertilizer processing and sawmills as an example.  She said we feel like we have thoroughly covered the 
use discussion with you as far as what uses we have recommended by right and those recommended as 
special use permit.  But, we thought we should talk about what standards are already in the ordinance for 
those by right uses and we have had some questions come up about still having measures in place that 
are considerate of the neighboring properties.  She said we have commercial zoning and industrial zoning 
throughout our development area that directly abuts residential development and in those cases; those 
properties come in to develop by right with a site plan.  Of course, we know that our development area is 
different in character from our rural area but we just want to let you know what is already in place.   
 
Ms. Ragsdale said there has been some discussion and suggestion that perhaps we need a phase two to 
the zoning text amendment process so we can spend more time on what she calls the area and bulk 
regulations and then what we call supplemental regulations that are the additional standards.  She said 
our ordinance calls them performance standards that address sound, lighting, vibration, glare and heat 
and every use of an industrial character has to either provide a narrative or something that is prepared by 
an engineer that addresses those standards.  She said we have a few things already in place for some of 
the uses that are listed as by right.  She said for veterinary uses in particular we said this last time we feel 
like we have some substantial supplemental regulations already in place.  She said there is a 500’ 
setback for buildings that are not soundproofed or up to 200’ and a separate entrance requirement for 
buildings that are soundproofed and there are some additional regulations for animal confinement areas 
and screening requirements and such.  In the development of any commercial property, there is the 20’ 
buffer requirement against the residential properties.  There is a catch all section of our ordinance that 
says any objectionable feature must be screened such as dumpsters and that sort of thing.  For our 
commercial and industrial districts, we have the 20’ buffer that is a requirement no matter what and in the 
light industrial districts; it is a 30’ buffer.  She said we have additional regulations for outdoor activity and 
outdoor storage and so there is 100’ setback requirement for outdoor activity and then outdoor storage 
there is a 50’ setback and it must be screened.  She noted the screening standards are spelled out in the 
ordinance and the storage of materials, parts and equipment cannot go above the 7’ screening 
requirement that is in place.  There are also requirements that processing, manufacturing, assembly 
should be within an enclosed building.  She said for sawmills in particular there are supplemental 
regulations that require 100’ setback for storage and 600’ setback for machinery.   
 
Ms. Ragsdale said we have talked a little bit about how this zoning text amendment process would affect 
properties that have those prior approvals or a vested right.  She said this would only affect those 
properties that do not have that Albemarle County Service Authority designation and the properties that 
already have water to existing structures they already water service so uses can continue in those 
existing structures.  She said it is just when they would expand or redevelop that this proposed ordinance 
if adopted would affect them.  She said the processes that we already have for requesting the 
jurisdictional area changes would remain in place.  The current process for requesting central system 
approval would remain in place and we are not suggesting that any of those policies be changed, and it is 
usually in a health situation like a failing well that water is extended to properties outside the development 
area boundaries.  She said because of the reasons John stated that the existing uses may continue; 
there have been affirmative government actions, the already approved special use permits those 
conditions will remain in place.  In addition, we have a number of these properties that have proffers that 
limit uses already so those would remain effective and they would be able to continue those uses or have 
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the opportunity to have those uses within the structures or on the property.  She said what we have 
proposed since we last met is some additional flexibility for those existing or vested structures after we 
have had some discussion with property owners and realized they felt like they needed some additional 
flexibility so we have suggested the existing structures would have more flexibility in the uses that they 
can have within those structures.  She said we put it out for discussion tonight to get feedback from the 
Commission, but we did realize since we wrote the staff report that we did not intend for that to mean that 
properties could develop to uses that are more intensive.   We have language in our site plan section of 
our ordinance that deals with changes in uses and more intensification of uses.  She said we have heard 
the example of a small repair shop wanting to go to a McDonald’s with a drive thru and that would kick in 
the need for changes to the parking and a site plan since it is something more along the lines of 
redevelopment instead of using an existing building.  She said if you did want to recommend that 
provision in the ordinance she thinks we would need to craft some language that is careful either using 
existing ordinance language or something that we were to come up with that gets at those concerns.  She 
said this provision would not apply to those properties that have the special use permits on the 400 
gallons per acre per day; they would still have to abide by those special use permit conditions because 
those conditions limit the uses on the property in how they can be used.  She said we have had a lot of 
discussion about what we already have the ability to mitigate and what we can do with our special use 
permit process.  There is criteria in the ordinance and standard analysis that we do for all special use 
permits, again, these are unique cases.  She said there would be unique cases coming before you before 
because they would be commercial uses that we would not typically expect in the rural area.  She said 
through this process for those uses that we were concerned about being more commercial in nature or 
not directly supporting agriculture, we would have our typical process with community meetings and the 
ability for neighbors to comment on how it would affect them.  She noted it would be as far as no 
substantial detriment to adjacent lots being one of the criteria and how it might change the character of 
the district. She  and then of course how it is in harmony with all of our health, safety and welfare criteria 
that we typically review special use permit for as far as impacts on.  This includes water and sewer 
capacity, traffic, noise and all of the typical things and we would also talk about consistency with our 
Comprehensive Plan during that process.   With the special use permit process we would have the ability 
to go beyond those supplemental regulations as we discussed if you felt like in a rural area there needed 
to be even greater setbacks and buffering for example.  Therefore, we have the ability based on the 
particulars of the case if the impacts are arising that we can require greater setbacks, limit hours of 
operation, additional screening and that type of thing.  She said we wanted to make sure that we covered 
that information again this evening within the context of our approach of this zoning text amendment of 
coming up with a list of by right uses that we are comfortable with to recommend to the Board and then 
those that we feel like should be special use permit uses.   
 
Ms. Ragsdale said we are asking for an action from the Commission this evening and she knows you will 
want to have some discussion and open up the public hearing again.  But we have of course we put it in 
the staff report that you have options as far as what your recommendation might be you could 
recommend approval with the list of uses we have provided and drafted already with the additional 
grandfathering clause we are calling it.  She said you might want to recommend approval with that plus 
the phase 2 suggestion.  She said if we go back and visit some of those other components of the Zoning 
Ordinance and our regulations that we have not focused on during this process, the supplemental 
regulations and any additional area and bulk requirements that we would want to look at.  She said you 
would have the option, of course, to recommend denial to the Board and we would want you to list your 
concerns when we forward this to the Board for the June 13 meeting. 
 
Mr. Keller invited questions for staff before we open the public hearing.  He asked for more clarification of 
the motion #2, which has been called the two-phase approach. 
 
Ms. Ragsdale replied that we discussed that, and then Johan and Amelia may want to clarify, phase one 
would be updating the use categories to by right and or special use permit. She said phase 2 would start 
with a work session discussion with the Commission on whether we need to go a step further and update 
any of the setbacks, height, supplemental regulations, and performance standards regulations.   
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Mr. Keller asked could we do a moratorium on anything in that timeframe so that we make the change but 
we do not deal with the uses until after the Board of Supervisors either make a decision or elect to 
expand this process. 
 
Mr. Blair replied that he did not believe there is such a mechanism in Virginia for a moratorium.  He said 
probably what you would be looking at is that you can sometimes pass an ordinance with an effective 
date that is not the date of adoption.   He said saying that the issue with that particular approach if the 
Board of Supervisors decided to employ it is that we do have certain aspects of the proposed ZTA that 
are subject to June 13, 2018 as a date.  He said for instance any use that is already subject to a special 
use permit pursuant to 400-gallon water provision that in effect is stated that any of those special use 
permits that are in existence on June 13, 2018.  He said if you had a different effective date that provision 
would be ineffective and he thinks it candidly would have to be amended. 
 
Ms. McCulley added with regards to phase two that could take many different forms.  She said it could be 
performance standards or other standards that would address scale and intensity of uses whether you 
decide that you would keep them by right or whether they would be by special use permit or whether they 
would be proposed to be removed and not allowed until that phase 2 work is done.  She noted they would 
only be allowed at a certain scale and intensity.  She pointed out there are a lot of options for how to 
handle a phase two to address uses by right or by special permit. 
 
Ms. Riley said just a follow-up question so if we did this phased approach in phase two when we are 
really looking at supplemental regulations, is there another opportunity to evaluate whether some items 
that we thought previously should be by right maybe into the special use permit category or can we 
recommend any changes at that point. 
 
Ms. McCulley replied that she thinks you would probably want to be able to make changes at that point  
based on further discussion and analysis and one of the problems that we have with these use categories 
as Rebecca has already said is that there really a very outdated of doing zoning.  She said they are very 
specific and very archaic and we really prefer broader categories.   She pointed out that alone may take 
some time that is something we want to do in the future but we could do a phase two that did not have to 
incorporate all of that. 
 
Mr. Blair said to augment on that answer he thinks what we would do procedurally is if the Board of 
Supervisors elected to adopt the zoning text amendment (ZTA) we would also probably have them as 
part of the adoption of that ZTA in effect have a mini resolution of intent to authorize the Planning 
Commission to look at  supplementary regulations, area and bulk regulations as well as uses so that you 
all could take then a more comprehensive look at your subsequent work sessions and recommendations 
to the Board.  He said we would want to give you maximum flexibility through that mini resolution of intent. 
 
Ms. More asked just to be clear if we went with that option with phase two if we recommended approval 
tonight and we would have the ability in phase two to go back and relook at something that was 
previously presented by right and potentially discuss changing that. 
 
Mr. Blair replied that was correct or special use or not listed.  He said what we would want to do if the 
Board of Supervisors agrees is to try to give you maximum flexibility in that phase two.  
 
Mr. Keller asked for a clarification on the 400-gallon component would still be one of multiple criteria if we 
made the changes as proposed. 
 
Ms. Ragsdale replied there would not be a specific one water would still be one of the criteria that you 
would consider during your special use permit process and would be one of the criteria along with the 
many others we would like to bring into the discussion.  She said that regulation as it is written in the 
ordinance now would be removed. 
 
Mr. Blair noted just to clarify there right now it is in 33.8 that water is one of the aspects that are looked at 
for conditions.   He said it is for adequate provision of water. 
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Mr. Keller said since staff is the applicant he would open the public hearing and Ms. Riley would take on 
this portion. 
 
Ms. Riley invited public comment.  She explained the lighting system and that when it turns red that 
means your three minutes are up.  She called the first person to come forward to the podium and state 
your name. 
 
Pat Young, a 30-year resident of Mechunk Acres, said she lived directly across Black Cat Road from the 
Tiger Fuel proposed development and was very concerned about the water issue.  She explained that 
water was an issue in that area.  She said another issue that needs to be brought to your attention is the 
safety factor since her property backs up to the eastbound on-ramp on I-64.  She said there are no 
parking signs but that tractor-trailers are still parking on the ramp for hours and hours during night.  She 
said she has been in touch with the State Police and they only have one officer that patrols between Avon 
Mountain and Zion Crossroads and they can’t  patrol the on and off ramps as to who is parking there and 
who is not.  She said that is something that many people do not know about and she would like to bring 
that to your attention as a concern that she has.  In addition, if we had a lot of neighbors in Mechunk 
Acres that are out of town for this week and could not be here at the meeting, but she said some were 
here and she would ask that they stand or raise their hand in support of the water issue so you can take 
notice of them. (There were several persons in the audience that raised their hands.)  
 
Thomas Albro, an attorney with the Law Firm of Tremblay and Smith, said he represents Frazier White in 
South Creek Investments, LLC who own a parcel of land that would be substantially affected by the 
proposed ordinance.  He said we urge the Planning Commission to vote against the ordinance for two 
reasons; first, the ordinance effectively downzones as many as 80 commercial properties by eliminating 
what were by right uses and replacing them with uses allowed only by special use permit which unfairly 
devalues the land, punishes tax payers who have paid commercial rates for years and discourages land 
development and investment.  Second, the negative effects of downzoning can be avoided if the county 
follows the existing ordinance to enforce compliance with the 400 gallons per site acre per day 
consumption limit.  With regard to downzoning, the ordinance reduces the number of by right uses for 
these 80 odd commercial properties which limits their usefulness to the owners and potential buyers.  
This diminution in value directly harms the property owners, business owners and investors like my client 
and pay taxes on property with commercial zoning for years sometimes decades.  They paid them with 
the expectation they could develop the land according to its by right uses.  The land was also assessed in 
consideration of its by right uses.  In effect, the property owners chose to hold commercial land and incur 
those property costs in exchange for the right to develop it in the future according to its by right uses.  If 
the Planning Commissioner were to adopt the proposed ordinance, it would do a great disservice to those 
taxpayers.  When the county downzones commercial property and discourages investment those property 
owners and developers cannot anticipate or predict future uses.  He said we believe the county should 
enforce the existing ordinance, to enforce the 400 gallon per site acre per acre limit the county has a 
number of options including fines, suspension of occupancy permits, and installing flow restrictor valves 
that halt water consumption after the 400 gallon per site acre per day limit is reached.  He said it is our 
position that the proposed ordinance is an overly broad solution to a simple problem.  He said 
downzoning and diminishing property values should only occur if there is a compelling public need for it.  
He said there is a no less onerous remedy in existence and we think a far less onerous remedy exists for 
the Commission. 
 
Ruth Dalsky said that she owned three rural areas zoned properties in a non-designated growth area in 
Albemarle County.  She has lived in this area for 30 years and supports the redefining the current zoning 
text amendment as proposed.  She said in my situation the parcel across the street in this rural area the 
company wants to put a claimed by right six-dual fuel pump 24/7 restaurant and convenience store similar 
to the Design Crossroads Sheet Station.  She said it is the same size.  She inquired in to the water usage 
of the current Sheets Station and the Louisa County Water Authority said they use about 90,000 gallons 
of water per month.  In a previous hearing, the current company applicant argued that they would use far 
less because the current zoning verbiage refers to water consumption and not usage, which they claim 
that their consumption is only about 40 gallons per day based on beverages and soup.  She said of 
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course this is ridiculous, they actually realize that usage is being addressed but it shows that the zoning 
verbiage has to be redefined.  This business will devastate the numerous families that currently live in the 
area which are totally reliant on wells.  The County is its citizen’s only safety line to prevent large 
commercial enterprises from destroying long established rural communities who are vulnerable and are 
not eligible for county water.  We must rely exclusively on water from already taxed wells.  These large 
commercial enterprises must be under special use permits to allow the county to consider the impacts of 
the current residents. 
 
David Sutton said he had been a resident of Albemarle County and the City of Charlottesville since 1948.  
He said previously he was in this room in 1962 as a ninth grader at Lane High School and then again in 
the late 1970’s as a member of the School Board.  He said he would like to recommend denial of the 
proposed zoning text amendment and would like to clarify some of the comments he has seen in the staff 
reports.  One of the staff reports said that there are in effect no by right uses under the existing ordinance 
because the 400 gallons an acre limit is impossible to determine.  He said it is not impossible to 
determine; it is very easy to determine.  In fact, it could be totally regulated by putting a restrictor valve on 
the water that limits the use of the water to the 400 gallons per acre per day.  In addition, it is not a novel 
concept that water is metered into a place of business; in fact, everybody that is on the water authority 
has a meter on his or her house for water to be metered into the house.  It is the same with a business 
and it is easy to determine what the consumption of water is.  He said it is merely an administrative 
decision by your staff that refuses to make that decision; they do not want to make that decision because 
they do not want to approve the use.  However, the actual objective rational decision is readily available 
to them.  With regard to the comments that it would not be a serious diminution in value that is also 
incorrect.  He had been involved with lots of property transactions and he would submit to you that the 
diminution in value would be somewhere in the order of magnitude of 70 to 90 percent.  In fact, he 
believed they had Pastor Knight come to speak to you before who said he is going to lose the entire 
contract on his property because the change in the zoning ordinance.  He said a change from by right to a 
special use permit is a very onerous change since it lengthens the period of time that it takes to get 
approval; it increases the cost significantly and is a serious impediment to anybody that is looking to buy 
the property.  He said that he could assure you that the diminution of value can easily approach 90 
percent.  Mr. Sutton urged the Commission to do what is fair to the landowners in Albemarle County who 
have this property and have counted on the existing zoning so please deny this zoning text amendment. 
 
Scott Knight, Pastor of Rivanna Community Church at 601 Earlysville Green, said he appreciates the 
responses he has gotten and the time staff has taken with me.  He said we are planning on moving to a 
new location and we are under contract for that property and we have overcome seemingly 
insurmountable obstacles in order to come this far.  However, we have not been able to close on that 
property to move to the new location unless we can sell our current property for a fair market value.  He 
said he appreciates staff’s effort to increase economic versatility of the properties but especially given the 
exceptions that were given tonight, he did not think that the versatility will help us much but it sounds like 
the grandfathering really is not much of a grandfathering the way it sounds like.  He said he wrote to the 
Commission about the update on the status of our church’s sale that a previously seemingly motivated 
buyer got back to us and offered $400,000 less on our property than we were expecting and he 
specifically cited this zoning ordinance as a reason for this.  He said we need immediate relief as a 
specter of this proposed ordinance and the uncertainty it creates.  He said it represents an unusual 
hardship for our church in this critical period of the sale of our property.  On May 8, meeting when asked 
how this would affect property values it was clear that no one knew and, consequently, the Commission 
asked staff to provide some understanding of how values would be affected.   He noted that has not 
happened and so he believed that a Commission recommendation that this goes through would represent 
not taking into account at all the value of the property that would be lost.  He said he thinks that the phase 
1 and phase 2 approach would not give the public time to understand what is being recommended to the 
supervisors. He said it would put an extraordinary disadvantage and he thinks it flows from the 
uncharacteristic haste that is being used to go through with this ordinance.  He said he was not sure that 
he quite understands the haste and would love in your comments to address that to determine whether 
the items that are requiring the haste really necessitate what this is doing to our property values. 
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Morgan Butler, with the Southern Environmental Law Center, said as we have noted previously we are 
glad to see the county is finally trying to tackle the inconsistency between the zoning on these parcels on 
the one hand and on the other hand the rural area designation and the lack of public water service.  The 
existing zoning provisions that limit by right water consumption on these parcels have been an important 
safeguard against inappropriate development.  He said as staff has repeatedly noted the practical effect 
of those provisions is to significantly limit the uses that can be done by right on these parcels today.  
However, as the staff report notes those provisions have proven difficult to administrator and we certainly 
understand the desire to replace them with a different and clearer safeguard.  However, it is essential that 
any new approach to these parcels be consistent with the rural area designation and continue to protect 
against water intensive uses being allowed by right.  As noted in the comments he sent the Commission 
over the weekend, we believe a number of the uses proposed need to be re-thought.  We have offered 
recommendations along these lines along with references to the Comprehensive Plan sections and the 
existing Zoning Ordinance provisions that support them; but don’t have time to go through those 
recommendations with you tonight but we hope you will consider them as you are working through the 
proposal.  
 
Mr. Butler said the item from our letter that we do want to be sure to bring up tonight is our concern with 
the grandfathering idea presented in the new staff report.  The staff has suggested tonight a seemingly 
more limited applicability of that provision versus what was presented in the staff report.  He said if we 
understand that correctly a property owner would be allowed to convert existing structures to any current 
by right use as long as the new use does not require what boils down to additional parking spaces or a 
different entrance.  He said he may be misunderstanding them but that was what they were able to gleam 
from tonight’s summary.  It is not hard to envision an example where switching to a more water intensive 
use, such as a car wash, that would not require additional parking or changing the entrances.  Therefore, 
this grandfathering idea could very easily undermine the key purposes of this effort and we urge you to 
reject it.   He said to be sure we appreciate and sympathize with some of the other interests at issue here 
but he keeps returning to an old saying that my father drilled into my head as he was growing up, if it is 
worth doing something it is worth doing it right.  Now that the county has finally focused on the problem 
that the stale zoning on these parcels presents let us be sure we actually fix those problems. He said let’s 
make sure the uses allowed on these parcels would be consistent with the rural area designation and 
their lack of public water service, which are two major foundations of the county’s growth management 
strategy as set forth in the Comprehensive Plan. 
 
Mr. Randolph Kohl said that he sent an email to the Commission and basically are dealing with 27 year 
old zoning on Highway Commercial, Industrial and Commercial properties that have been there for a long 
time.  He said what is being proposed will cut the property values in half and many of us have made 
substantial investments in these properties over the years and some of them are not developed as well.  
He said that he does not understand the logic when the county grows two to three the size it was back in 
1989/1990 and we are going to restrict the use and basically say we have no claim to the water below our 
land.  He pointed out the property he owns is right around the corner from Peter Jefferson Place and it 
was not rural, but it has been deemed rural now.  He said he just does not understand the logic and 
hopes they take that into consideration even though he knows there is another stage past you.   Mr. Kohl 
asked the Commission to protect our values. 
 
Justin Shimp said that he had some information to hand out to everyone.  (Attachment - Upcoming 
Proposed Ordinance Changes Public Information Meeting Schedule emailed on April 9, 2018 and 2018 
Submission and Review Schedule)  Mr. Shimp said he did not own any of the affected properties and my 
interest here actually is about the process more than the particular topic at hand.  He said that Mr. Butler 
said it well if you are going to do it, do it well.  He said what did strike me about this process is it is 
extraordinarily quick and the discussion he had heard tonight is already a discussion of we will pass this 
ordinance and then immediately enact a proposal to change it again.  He said he has not heard exactly 
what the rush is but it seems like if there are doubts about what could be in it and there has been 
relatively little engagement of the public on this let it continue on so that process can go through.  The 
information he passed out is the email that he received announcing the ordinance change, which was on 
April 9th at 1:28 p.m. which consequently it is the same day by which at 3 p.m. you would need to submit a 
site plan to sort of be under the current ordinance.  He said so property owners affected were given 90 
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minutes notice to turn in a plan to change this.   He said that is probably just a coincidence but it is a 
quick turn around and he has not heard of any roundtable meetings with these stakeholders and as far as 
he knows the landowners were sent a postcard.  He pointed out when we do our neighborhood meeting 
we send certified mail to people whose land is being affected.  He said we sent out 90 certified letters to 
residents of the Hollymead Town Center for a proffer amendment there.  He said that he did not know if 
that has happened for all these affected owners, maybe it has but he has not heard that.  He said he feels 
like for landowners to trust that this process is being fair and transparent encumbering their interest we 
should really follow a process more like the developer does.  He said we submit an application and nine 
months later, it gets to the Board of Supervisors if we are very successful.  He pointed out by the time the 
April 16 information meeting came out it was less than two months the day where this is targeted for an 
approval.  He said that is very quick in these things and he thinks there could be discussions with the 
stakeholders in this about things like limiting the water use.  He said if the defining issue would be are you 
on public water or not, then the issue ought to be water and perhaps it could be retitled to commercial 
land in the rural area and it would pick up more of these issues.  However, if the issue is water then there 
is a solution since you can put a mechanical valve there and there are engineering solutions for protecting 
groundwater resources.  He said it would clarify the issue for staff and the owners and that would be a 
much simpler solution than what is proposed.  He said it would not have such an adverse impact on 
people. 
 
John Shabe said that he owned two properties that are affected by this and he found out about it today at 
3 p.m.  There were several business owners on Route 250 that found out about it but he received nothing 
in the mail.  He said he was present today representing four of the businesses on 250.  He said that he 
thinks this is being rushed as has been talked about today. He said that there needs to be more 
discussion about this since this is going to decimate people’s property value and it is not fair.  He said we 
brought these properties as commercial properties and we should be allowed to continue down the road 
when we purchased these properties.  He said he did not k now what the rush is on all of this.  He said 
there was a bit of a panic of the business owners on Route 250 in Crozet today and he thinks you need to 
reconsider, deny this and let’s take a step back and work through some of the issues but to rush through 
this and approve it tonight is not acceptable. 
 
Ms. Riley invited further public comment.  Hearing none, Mr. Keller closed the public hearing to bring the 
matter back for discussion and action. 
 
Mr. Keller invited further questions for staff.   
 
Ms. More asked regarding grandfathering paragraph that says all existing and vested structures should 
be permitted to avail themselves all current by right commercial and industrial uses.  She said then there 
is a suggestion made by staff that any impacts or change in rural character has already happened with 
the developed parcels and flexibility in future uses allowed and existing structures would not create 
additional or substantial detrimental impacts in the rural areas or surrounding properties.  She disagreed 
with the later part of that statement and noted this was not what was proposed to us initially.  She said 
tonight staff went a little further with that and said the existing or vested structures may be permitted all by 
right uses even if served by well provided that they do not develop to a more intensive use that triggers 
the need for a site plan.  She said so there is another bit of language added and asked what does more 
intensive mean and who decides or defines what that is.  At the suggestion of Mr. Butler it was a change 
in entrance or more parking spots and asked staff to explain a little bit about why that was added. 
 
Ms. Ragsdale replied that staff said we wanted to get through this process with the Commission before 
we made any changes to the ordinance itself, we have raised this as a point of discussion, and we have 
recommended that it be added.  After some concerns, staff have brought up the idea of using language 
that we already have in our site plan section of the ordinance.  She said we have heard the concerns 
about it developing to a more intensive use and that would be potentially detrimental to adjoining property 
and change the character beyond what it may be now.  She said if it is the existing building and parking 
as it is now the line of thinking was that the existing parking and building could accommodate that use 
then that would have less impact on the neighbors.  She said it was when you get into the things that 
trigger the need for a new entrance or VDOT requirements those are the things that typically trigger the 
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need for a site plan and would trigger the need for improvements that would be something more along the 
lines of redevelopment and more uses that are intensive.  She said if someone was going from a little 
repair building and they wanted to do a car wash then a car wash is a totally new use. 
 
Ms. McCulley explained when we met two weeks ago the three things the Commission asked us to come 
back with was information related to the impact on property values.  She said we thought about that and 
we have heard from people about the impacts on their property values and what we realized that one 
place to draw that line in terms of giving people additional rights would be those cases where people have 
actually built buildings and substantially invested in improvements on the property.  That was sort of a 
distinguishing feature for us in terms of property that may be should be entitled to more rights.  She asked 
what your options are.  She said your options are:  no grandfathering; you can grandfather basically the 
use as it currently exists on the date of adoption; you can allow all uses as was listed in the staff report; 
you can grandfather for particular uses like the existing use or perhaps a change out to something like 
offices or you can grandfather with some type of trigger about a change in use related to intensity.  She 
noted that is what Rebecca was getting at with this site plan trigger about the intensity of the use.   She 
said staff is trying to give you some options and be responsive to your request that we consider property 
values. 
 
Ms. More said to clarify if there was a change in use for one that would not require more parking but 
might be something with a larger setback than what was already there and asked if that would be 
required or if by right they get to do that without having the setback. 
 
Ms. Ragsdale replied if the use changes they would need to come into compliance with the regulations 
and whatever supplemental regulations are applicable.  She pointed out that the building would have to 
come into compliance. 
 
Ms. More said when we speak of the properties that have an existing structure we are talking about that 
existing structure so if they wanted to build a new structure on that property then what we are potentially 
proposing. She asked if there would be no grandfathering for any new structure on a property that has an 
existing structure. 
 
Ms. Ragsdale replied that is correct; it would only apply to the structure and not the property. 
 
Ms. More asked if the building were torn down would that grandfathering go away or would we get into a 
situation where we are talking about rebuilding back into that footprint. 
 
Ms. Ragsdale replied that we have some language in our nonconforming section of the ordinance if a 
building gets damaged by factors beyond their control, if it burns down the nonconforming section allows 
you to rebuild it, but she did not know if we would be able to go any further with this process. 
 
Ms. McCulley replied typically no that it would be for the building, as it existed. 
 
Mr. Blair agreed it was existing. 
 
Ms. Spain said that several members of the public have commented that it is indeed possible to monitor 
water consumption and usage.  She asked staff to comment on that and address the public’s concern. 
 
Ms. McCulley said she would talk about it in two aspects; first, just on its face the use of a mechanical 
means to render a use by right as opposed to by special use permit is not a good practice. She that is 
consistent with decisions that we have made on two convenience stores with fuel sales that you cannot 
use a flow restrictor and a monitor to make that a by right use just by the use of the mechanical device.  
Secondly, thinking about it from a practical aspect and let us say someone says that it is and we can do it 
and should do it.  She asked does it make sense that business hits the maximum water usage and we 
have to tell them they have to close their doors for the rest of the month.   She said that really is not a 
practical solution.   
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Ms. More disagreed with temporary sawmills being by right in rural areas as well as several other uses 
being switched from special use permit to by right.  She suggested looking at adjacent properties that 
could have a negative impact. 
 
Ms. Riley said she was glad staff took the property value issue to heart and felt that a grandfathering 
approach made sense especially now since you have specified sort of the limitations to that on what 
nonconforming use limitations allow.  She suggested discussing specific uses and whether we think some 
have been appropriately or inappropriately put in by right or special use permit categories.  However, she 
asked if the Commission wants to discuss broader concepts first. 
 
Mr. Keller suggested the Commission go line by line through the list of uses. 
 
Mr. Dotson said staff has done a good job flushing out this proposal by looking at the kinds of uses that 
are allowed in the rural area and then incorporating those by right. When he looks at the special permit 
uses, he would describe those as being urban uses like department stores and clothing, apparel, shoe 
shops and so forth.  He said he could understand the rationale between the two different categories, 
thinks what we should do tonight is to wordsmith and get into the details, and move this onto the Board.  
He said he was not convinced that this is the best approach.  He said it seems there are other 
approaches and he knows the staff have looked at many different approaches but he did not know that 
the Commission has.  He said that whenever you look at alternatives the place you start is let us improve 
what we are doing now.  He asked how could we make the 400-gallon threshold work better, which would 
be his first alternative in thought.  The second would be go the other extreme to drop the water criterion 
altogether and say these are commercial or industrial properties let them develop that way just like any 
others.  He questioned what would be the consequences of that, which would be an alternative.  He said 
a third would be what he would call a place-by-place analysis.  He said not all of these are similarly 
situated and there might be one set of things we would want to say about properties like Earlysville 
Green, which are in a village center setting, and those are different from a highway setting.  He said those 
might be different from those that are existing neighbors nearby and so another alternative would be a 
place-by-place analysis, which could be part of what was mentioned earlier as phase 2 or it could be the 
main approach.  He said he was not convinced that this was the best way to go but it is where we are and 
a lot of work has been done on it.  He suggested that the Commission get into the weeds and move it on 
to the Board. 
 
Mr. Keller pointed out that a number of us at the last meeting  suggested the place by place given the 
unique nature of many of them that would most likely be the best way to go and with staff constraints and 
what had been authorized that was ruled impossible at that point.  He suggested that might be part of 
where this phase 2 is coming from.  He said you also have been thinking about just doing everything by 
right and no special use and asked is that a fit. 
 
Mr. Dotson replied that any approach is worth examining and a decision was made in 1980 to let the 
existing zoning stand and he thinks we have tried to hobble it in some ways but is not sure that the hobble 
works.  He said one of the questions he would ask is what have we gained as a county by having the 
400-gallon threshold and can we cite instances where we have been able to review it because of that as 
a special permit and we have been able to mitigate many of the impacts it would have had.  He said that 
he would like to hear about that. 
 
Ms. More asked Mr. Blair about if they were to look more specifically property to property were they 
looking into that sort of like dangerous area where we are taking one, two or a handful of properties. 
 
Mr. Blair replied that he thinks she is referring to the piecemeal downzoning.  He said if that were an 
alternative to be explored, there are three factors initiated by the governing body check.  Does it address 
a single parcel or very few parcels?  He said probably if you get down to the micro level, that element 
might be fulfilled.  The third is does it reduce permissible residential density or intensity below that 
established in the Comprehensive Plan; and again he thinks that would be more of an analysis to take a 
look at that micro level about the Comprehensive Plan.  He said that it certainly could trigger that second 
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of three elements.  He said that is a very good question, but again a piece meal downzoning has to fulfill 
all three requirements. 
 
Ms. More said when we talked about the two-part component as an option is the expectation if the 
Commission was interested to go line by line through this or essentially be saying that we would move 
forward with something more general and then at a later work session go through line by line what you 
have recommended here. 
 
Ms. McCulley replied that the Commission has the option of doing it either way. 
 
Ms. More said if we moved forward with something general we would still have the option to go at a work 
session back through this. 
 
Ms. McCulley replied absolutely. 
 
Ms. Ragsdale noted if that is what the Board directs us to do. 
 
Mr. Blair agreed that was correct by the Board of Supervisors. 
 
Ms. More said we can go through line by line to see if we agree but most of us are able to forward on our 
notes to our supervisor for their consideration as they move forward with their process and made their 
decision.  She said that could be an option as well. 
 
Ms. McCulley noted that you could also just focus on the exception for example uses that you would want 
to remove or uses that you would want to move from by right to special permit. 
 
Mr. Keller asked what the Commission’s pleasure was and who was game to go line by line at this point. 
 
Ms. Spain said that she would but she also liked Commissioner More’s idea that we talk with our 
Supervisors and go over with them perhaps line by line.  She asked if that was what was being 
suggested.   
 
Ms. More replied yes. 
 
Ms. Spain said that would be much more efficient.  She said some of us have also sent this information 
back to staff as well after the individual meetings with them.  Therefore, she would propose getting 
together with the supervisors. 
 
Ms. More suggested a hybrid approach where we pick out maybe three is someone sees one or two that 
really are bothering them but not go line by line. 
 
Ms. Spain said she thinks the clubs and lodges being by right bother us all and that seems to be the flag. 
 
Mr. Keller asked staff to put the three alternatives up on the screen for us and asked if there were any 
ones particularly problematic up to five.  He said that remove would be one option or move from by right 
to special permit or special permit to by right. 
 
Ms. More said we are working from three lists that all have some similarities and some differences. 
 
Ms. Spain said she counted 31 uses that went from by right to special permit among these three lists.  
She said the clubs and lodges would be the main thing she was worried about, but she also indicated 
some others to the staff.  She suggested the use be moved from by right to special permit. 
 
Mr. Keller suggested that it be removed, and Ms. Spain agreed. 
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Ms. McCulley said on that one use category one suggestion we heard is to make a distinction between 
clubs such as the civil, fraternal, patriotic clubs as opposed to the broader clubs it can become all kinds of 
things. 
 
Mr. Keller said he was making an assumption for the other types and agreed we do need that distinction. 
 
Ms. Riley asked to add to the list of by right to special use permit schools of special instruction. 
 
Ms. Spain said she had a note about nurseries and daycare centers from special permit to by right. 
 
Ms. Ragsdale said that one should be by right in all the commercial districts. 
 
Ms. Spain said she was looking at highway commercial, and Ms. Ragsdale replied that was a typo or 
mistake in the reference chart and should be by right in the HC. 
 
Mr. Bivins said he was much more concerned about scale and the impact of certain activities on 
neighbors because some of the activities will be subject to economic conditions.  He said if that does 
work what are the impacts on the communities that surround it.  Mr. Bivins said he was concerned about 
LI fill areas and what that means given some of the vagaries in recycling and does that mean a private 
individual or corporation can come in and say we are going to use these things.  He said he could not 
figure that out and did not know what waste area means in industry terms.  He said it was broad enough 
to be concerning about how that would impact properties around it.  He questioned if you do this then 
what the scale and impact would be on the communities and neighbors that surround you.  He asked if 
we did have a monitoring mechanism who would pay for it and can the  Board of Supervisors say they are 
going to put something in place to monitor this in a way that is effective and it can’t be circumvented as 
sometimes we know things like that do get circumvented. 
 
Ms. McCulley said to respond to your question of what a waste area is that typically waste material is soil.  
However, it could also be stone.  She said by definition fill and waste must be soil or inert materials and 
waste areas are often a stockpiled area where they will take soil as they are trying to determine where 
they can use it to minimize the transportation costs and keep it nearby where they may need to use it for 
fill. 
 
Mr. Bivins said that he was still concerned about that. 
 
Mr. Dotson said one of the uses referred to in the uses referring to agriculture products that the word local 
agricultural products be inserted and he was wondering what your thoughts are on that. 
 
Ms. Ragsdale replied staff had included the definition of agricultural products.  She said we have a 
definition of local agricultural products already in our ordinance that we could add that to clarify.  She said 
typically the farmer’s market, farm sales and the farm stand regulations reference that local agricultural 
products and value added products definition and that is a clarification that we can add to the provision for 
the distribution and processing of agricultural products.  She said that is certainly something that we can 
add to that. 
 
Ms. More said she noted for farmer’s markets in the rural area they require a special use permit but here 
you have them listed by right. 
 
Ms. Ragsdale replied that they are special use permit in the rural areas but we thought were appropriate 
to encourage for these parcels that were zoned commercial and the Board has initiated text amendments 
to look at making the farmer’s market provisions a little flexible. 
 
Ms. More asked in this instance was she imaging something more like some tent setups as a temporary 
thing or a new structure. 
 
Ms. Ragsdale replied that it could be either one. 
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Ms. More said for home and business services such as grounds care, exterminators, landscapers and 
other repair and maintenance services she would suggest that over 4,000 square feet would require a 
special use permit and light warehousing the same.  She suggested striking industrialized building sales 
but she did not know exactly what that means. 
 
Ms. McCulley said that industrial buildings are modular buildings, and Ms. More suggested striking that. 
 
Mr. Keller said we are giving them a list of the ones that really stood out with us and then we will work 
with the supervisors later.  He thinks another point that was made by the Southern Environmental Law 
Center of proposed by right uses related to agricultural products should require that the products be local.  
He said that was in the spirit with what we have done with the wineries, breweries and distilleries and he 
guessed legal would decide whether it was legal or not. 
 
Mr. Blair replied that it is an interesting question and a couple of things come to mind.  He recalled that 
the requirement for the farm wineries, breweries and distilleries was a certain amount of acreage 
produced on site.  He thinks that is how we looked at the local component to that for the wineries, 
breweries and distilleries.  He said he would look that up but it was the production of a certain amount of 
acreage on the parcel itself. 
 
Ms. Ragsdale pointed out we would not typically expect to have production on these parcels but 
something like was done on Avon Street they are using industrial property now for warehousing of their 
agricultural products and that sort of thing.  She said the Comprehensive Plan in all the references to 
these allowances for distribution and processing facilities have said that it should be for locally produced 
agricultural products.  She said we already have a pattern in our ordinance with our farm sales, farm 
stands and farmer’s markets activities so unless John thinks that we cannot continue with that change 
she thinks we can just reference that because we already have the definition in the ordinance. 
 
Ms. McCulley said the definition was local agricultural products or agricultural products grown or produced 
in Albemarle County or its abutting localities. 
 
Mr. Keller said back to our last agenda item and asked about eating establishments, hotels, motels and 
inns. 
 
Mr. Bivins said he would offer that he was much more focused on that and would have a counter point on 
the farmer’s markets. He said actually we should let the market determine what products get brought to 
people in a non-farm based environment and he thinks the same that it has to be a local from one of the 
contiguous counties so it narrows it down into this precious activity that may in fact not provide food 
options for people that are based on a locality as opposed to preciousness.  He said he would ask to 
perhaps let the market decide some of those things.  However, again on the hotels piece that is a market 
piece but he thinks there is an impact and a size piece of that which he thinks is appropriate for this group 
to sort of say how does that work with a piece of land as opposed to managing what food items are on a 
temporary shelf.  He said we are talking about temporary things here. 
 
Mr. Dotson asked Tim to clarify what he was saying about eating establishments. 
 
Mr. Keller said that currently our Comprehensive Plan is discouraging restaurants in the rural area. 
 
Mr. Dotson said the current proposal looking at C-1, Commercial would have eating establishments by 
special permit and asked does that address your concern.  He asked are you proposing to strike it. 
 
Mr. Keller said he gets back to my colleague on scale and he was not sure that we have the protections 
for the scale in the rural area from what we have seen thus far that has been brought to us. 
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Ms. More noted that hotels and inns that one to me speaks to scale.  She said it is by special use permit 
but she can imagine a scenario that would not make any sense and then she can image possibly a 
scenario where it would but it is all about scale. 
 
Mr. Keller noted that we get back to the parcel by parcel. 
 
Ms. More said essentially, what we are saying if it is by special use permit then staff would analysis that 
as far as the character of the surrounding neighborhood that would inform you as to size and scale in 
theory. 
 
Ms. McCulley added and to other capacity land use impacts.  She said you have the ability to retain that 
and either some of these others as a special permit use or remove them in your recommendation. 
 
Mr. Keller said he would remove them but we are not doing a decision on each of these, we are throwing 
out concerns to staff at this point.   He asked if there was any other comment and then we would go back 
to the motion.  He said if we are going to go with the two-phase piece then there is an opportunity for 
follow-up on this.  Mr. Keller suggested we do as Ms. Spain suggested and everyone communicates 
individually with his or her supervisor for their meeting.  
 
Ms. More said another one that jumps out is the chemical plastics manufacturing and processing and she 
would throw that out.  She said that dry cleaning plants is listed by special use permit and she would 
strike that.  She said when we get into the weeds with this it was an opportunity for us to engage with our 
respective supervisors. 
 
Mr. Blair said to Ms. Spain’s point that he did look at the text of the proposed ordinance and right now in 
HC, it does not seem that day care centers while currently are addressed either as by right or as special 
use permits in HC in our current ordinance since he does not see them. 
 
Ms. Ragsdale pointed out some times it is listed as nurseries, daycares, etc. 
 
Ms. McCulley asked does it come in with C-1, and Mr. Blair replied yes but when you look at Section 24 
currently, he is not seeing daycare centers or nurseries listed.  He said it sounded like Ms. Spain thought 
that perhaps that should be a by right use in HC for the properties not served by public water. 
 
Ms. Spain said that was correct. 
 
Ms. Riley noted that is listed under HC under Fire and Rescue Squad Stations; it is listed in SP in 
properties not served by public/central water proposed and therefore she thinks Ms. Spain was 
suggesting that it become by right. 
 
Ms. McCulley said she thinks you might get it where you pick up the uses from C-1. 
 
Ms. Ragsdale noted that is where it is because in HC you are allowed to do all of the C-1 uses so that is 
why we said HC would allow it.   
 
Ms. McCulley agreed and it is 24.2.1.41. 
 
Ms. Spain said this raises the issue should we be making our comments on the text or on the table that 
you provided us. 
 
Ms. Ragsdale said except for that one in the table the tables should reflect the text in easier to read 
format. 
 
Ms. Spain noted she had been using the tables. 
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Mr. Keller said this is getting into the weeds and not giving specific direction because you don’t know 
whether one or two or all of us are in agreement on these since you have heard some conflicting 
comments on this just as we hear from the citizenry and he thinks we will hear from the Supervisors.  He 
said we need to think about a process to move this forward because we actually have two other items for 
discussion this evening.  He asked if someone is prepared to make a motion on one of these proposed 
ways of going forward that are on our screen now.  If we get a second we can come back for discussion 
and can talk about how we might want to limit it just that way we put conditions on when we are doing a 
SUP.  He asked what are the global conditions that we would like to put on the motion that goes forward 
that is giving direction to staff to take to the Supervisors. 
 
Mr. Bivins said that they are actually different and do different things since one talks about grandfathering 
and the other one talks about having an opportunity to come back and review to discuss the amendments 
to Section 5 where 2 does not talk about the grandfather provision.   
 
Ms. Ragsdale suggested that they could combine them. 
 
Mr. Bivins said he was wondering if really what staff was asking for is a blended amendment from a 
couple of motions. 
 
Mr. Keller asked if there was anyone that was for an outright denial. 
 
Ms. More said she was not ready for a denial but she has many concerns about the grandfathering 
provision.  However, she feels a little bit more comfortable with the language that staff added in the 
presentation tonight so she is willing to move forward with that but has some concerns about what would 
constitute a more intense use and how that would be determined.  She said if she was to deny it would 
not be because she was not trying to move this forward but it would be because that makes me pretty 
nervous because she finds it to be a little bit vague. 
 
Mr. Keller said it appears that we do not have an out and out denial so you could make a motion that 
drops the grandfathering and see if there is a second and then we could move forward. 
 
Ms. More said she would combine 1 and 2 and moved for the Planning Commission to recommend 
approval of the proposed ordinance as provided in Attachment D without the additional grandfathering 
provision for existing or vested structures.  Ms. More said she further moves for the Planning Commission 
to recommend approval of the zoning text amendment with a further recommendation that if the Board of 
Supervisors adopts the zoning text amendment the Planning Commission conduct a work session to 
discuss possible amendments to section of the Zoning Ordinance to address specific uses not served by 
public water or a central water supply system. 
 
Mr. Dotson seconded the motion. 
 
Mr. Keller invited further discussion. 
 
Mr. Bivins said he could not support the motion as it is today because he believed that part of what we 
are providing with the grandfather clause is a moment in time for people and it is some uncertainly.  He 
said that is one of the things that he kept hearing that people are very concerned that they perceive a loss 
in value in their property and so by having the grandfather clause he feels that he is basically saying to 
someone it is not in your court.  He said if you use it the way you use it and sell it in that way he thinks the 
he would support you and if you don’t then you have to come back and it has to fit into the new use 
mechanism.  He said the other way he does not know what kind of options we provide people.  Therefore, 
he would not be able to support that. 
 
Ms. Spain concurred with Commissioner Bivins. 
 
Mr. Dotson said procedurally if we voted on the motion that is before us, could we come back with a 
second motion about the grandfathering or does the first one preclude doing that. 
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Mr. Blair replied that procedurally he would recommend voting on the motion as is, and if it passes then it 
passes, but if not then we could have another motion that includes the grandfathering provision.  He said 
another option is there is Ms. More’s motion on the floor; someone could make an amendment to add in 
the grandfathering provision right now. 
 
Mr. Keller said the Commission could vote on the friendly amendment. 
 
Mr. Bivins said that it could be any amendment that receives a second to add back the grandfathering 
provision to her motion. 
 
Mr. Keller called the vote on this motion. 
 
Mr. Bivins moved to return to the motion the additional grandfathering provision for existing or vested 
structures provided they do not develop to a more intensive use that triggers the need for a site plan. 
 
Mr. Blair asked if that was a motion for an amendment to Ms. More’s motion. 
 
Mr. Bivins replied yes it was a motion for an amendment to Ms. More’s motion. 
 
Ms. Spain seconded the motion. 
 
Mr. Keller asked for a roll call. 
 
The motion carried by a vote of 4:2 (More, Keller no) (Firehock absent). 
 
Mr. Keller said that carries. 
 
Mr. Blair said the motion as amended is now on the floor. 
 
Mr. Keller asked if there was any discussion about the motion as amended. 
 
Ms. More added that she was not opposed to the grandfathering clause but feels that needs more 
clarification since it was vague.  Ms. More said she definitely respects the intent that is behind it and 
thinks it needs more clarification and is something she could support; however, with all the changes that 
maybe a little more work would make me comfortable with that.  However, as it is now that is my position. 
 
Mr. Keller concurred since he can think of where you are going to draw the line on the amount of 
renovation that allows a place to be the same and is it going to be based on footprint, height or materials.  
He said we really get in to a number of design variables that then with function changes could 
dramatically allow something that was not necessarily intended.  He said that puts a tremendous pressure 
on staff.  Like the administrative changes that have been proposed for rural churches and farmer’s 
markets the whole idea has been to try to have the standards in place that would allow you to make those 
administrative changes.  He also believes that you can develop that for this but there is going to be work 
involved in making this be true to the spirit that he thinks everybody is after.  He suggested they revisit 
that in the truly rural areas.  Mr. Keller said the motion was made by Ms. More as amended by Mr. Bivins, 
and asked for a roll call. 
 
The motion passed by a vote of 6:0. (Firehock absent) 
 
The Planning Commission recessed at 9:36 p.m. and the meeting reconvened at 9:46 p.m. 
 
Mr. Keller called the meeting back to order at 9:46 p.m. 
 
 Committee Reports 
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Mr. Keller invited committee reports.  The Planning Commission postponed the committee reports to the 
next meeting. 
 
The meeting moved to the next item. 
 
 Review of Board of Supervisors Meeting - May 9, 2018 
 
The Planning Commission postponed the review of the Board of Supervisors meeting to the next meeting. 
 

Old Business 
 
Mr. Keller invited old business.  He said the first item was ZTA-2017-00001 Residential Tourist Lodging.   
 
a. ZTA-2017-00001 Residential Tourist Lodging – List of companion issues.  (Rebecca Ragsdale) 
 
Ms. Ragsdale said when the Commission acted at the public hearing on April 24, 2018 you offered to 
assist and requested that staff make sure that your concerns were captured in what we were calling at the 
time the list of companion issues.  She pointed out Elaine Echols went through, and this is something we 
don’t typically do, but at your suggestion staff thought it was a good idea to try to highlight the main points 
of the discussion from the three work sessions that you had in going back to October, December and 
March.  Ms. Ragsdale said in the first part of the memo Ms. Echols formatted it as a memo from the 
Commission to the Board which staff would anticipate including in their packet for their June 13 work 
session.  Ms. Ragsdale said the Board is doing their work session on June 13 and staff have to wrap up 
the materials by Friday and wants to have the Commission’s discussion piece summarized for them in 
this way.  She said if you think it works and captures everything we would do the other things that the 
Commission suggested as far as the summary tables to make sure they have the public meeting piece 
including the summary, the charts and the colorful graphics David Fox had put together.  Ms. Ragsdale 
pointed out this was focusing on your discussion and your time with the ordinance amendment. 
 
Mr. Keller noted that Mr. Bivins had a point to share. 
 
Mr. Bivins said he was overwhelmed that we talked about all of this and that while this seemed extremely 
through and clear he was not quite sure how this would be added to the process of the deliberation 
because it felt more as a narrative of what we have discussed and did over the course of these meetings.  
Mr. Bivins said he was not sure how we might lift this to a point that the Supervisors would find it useful 
unless perhaps someone volunteers and sat with them at some appropriate moment.  He said he just 
offered that because it is descriptive in an extraordinarily good way but he could not figure out whether or 
not it indicated any places where we may have landed. 
 
Ms. Ragsdale explained this would be one component of the package that the Board gets and some of 
the discussion you did not have consensus and we were very sensitive to some of your comments when 
we used language like some of the Commissioners have these concerns and some did not.  Ms. 
Ragsdale said that is why staff formatted it the way that we did.   
 
Mr. Dotson said he thinks, Julian, if you are questioning how it will be used the last sentence of the memo 
says the Commission asked that the Board direct the Commission to study these items and if warranted 
bring back recommendations for additional changes to the homestay regulations.  He thinks when this is 
paired with the staff document this is saying these are the companion discussions we had. 
 
Mr. Keller said that we have been hoping for something like this that was a summary piece that actually 
spoke to the varying points that were made but we do not necessarily have agreement.  He noted just like 
in the last topic when there is that amount of complexity when staff writes it up they are trying to get to the 
salient points because they are on to the next task of explaining to the Supervisors what the staff report 
is.  He said it is narrowing it down to ten pages and showing where there are the different views.  He said 
let’s use what we just did as an example where there were several people who had specific concerns 
about the footprint of those buildings but the majority didn’t but you capture that point and that is often lost 
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in the split decisions on things.  He said that both items have been so complex and he thinks it is amazing 
that staff has stayed with us, done this and he thanks you. 
 
Mr. Dotson asked that it be conveyed to Elaine that it is an awesome job. 
 
Mr. Keller said Mr. Bivins if you care to go to the meeting and be in the audience that he was welcome. 
 
Mr. Bivins said what he believes will happen is each one of our Supervisors and probably all of them for 
you Chair will call and ask what does this mean.  He said the work product in itself is good and he thinks it 
will cause a conversation to take place in what did the Commission means when it wrestled with these 
points or at least he hoped that is what happens. 
 
Ms. More said it was our hope if something jumps out on this list then they can dig in to the minutes to 
find out what that discussion was or ask one of us what we remember about that discussion. 
 
After the discussion held on the list of companion issues with input from the Planning Commission Mr. 
Keller said the Planning Commission agreed with staff’s draft memo on the companion issues and asked 
staff to forward it to the Board of Supervisors for work session on June 13. 
 
• Resolution of Intent – John Warner Entrance Corridor Status  
 Discussion on when resolution of intent to be placed on Board of Supervisors agenda. 
 
Mr. Gast-Bray said, regarding the status of the resolution of intent getting to the Board, that though he 
was not directly involved with Entrance Corridor (EC) discussion with the Board of Supervisors, he 
understood that the delay with adding the John Warner Parkway was due to troubles we have been 
having with the current status of research about the [other] ECs in general.  Staff recommended a number 
of possible paths including:  To petition VDOT to reconsider reclassification as arterials, most of which are 
not currently the ones in question, and to use an absolutely different part of the ordinance used by other 
areas in Virginia to achieve the same goals.  The “different” ordinance decouples road classification from 
corridor of historic/touristic significance and enable lots of things that under consideration.  He said in that 
context staff supports John Warner being in that classification, but did not want to begin adding Warner 
now as a parallel track the new method being studied. 
 
Mr. Dotson asked if he could give a date it was scheduled to the Board, and Mr. Gast-Bray replied that it 
was not yet scheduled. 
 
Ms. More pointed out that Mark Graham had sent an email this morning concerning this, and Mr. Dotson 
replied that he did not get it. 
 
Ms. More said that she thought it would help clarify his question. 
 
Mr. Keller asked Mr. Blair how the Commission could handle this request. 
 
Mr. Blair suggested unofficially you could contact Board members and ask it be placed on the agenda 
since you have passed your motion and resolution that is in the agenda process. 
 
The meeting moved to new business. 

 
New Business 
 

Mr. Keller invited new business.   
 
Mr. Keller announced: 

- There will be no Planning Commission meetings on Tuesday, May 29, 2018 and Tuesday, June 
5, 2018.   
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- Due to the conflict of the Electoral Primary on June 12, the next Planning Commission meeting 
will be on Tuesday, June 12, 2018 with the starting time of 7:00 p.m.  

 
Hearing no other new business, the meeting moved to old business. 
 
 Item for follow-up. 
 
Mr. Keller invited items for follow-up.  Hearing none, the meeting moved to adjournment. 
 

Adjournment 
There being no further business, the meeting adjourned at 10:05 p.m. to the next meeting on June 12, 
2018 at 7:00 p.m. at the COB-McIntire, Auditorium, Second Floor, 401 McIntire Road, Charlottesville, 
Virginia. 
 
 
 
     
       Andrew Gast-Bray, Secretary 
 
(Recorded and transcribed by Sharon C. Taylor, Clerk to Planning Commission & Planning Boards)  
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